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Honorable Minister,

The Expert Group on Equal Opportunity Commission have pleasure in
submitting herewith our report on the structure, scope and functions of the proposed
Commission along with a Draft Bill on the subject.

Though the Notification constituting the Expert Group came on 31° August,
2007, the Committee with its full membership of seven members and a consultant
could be made functional only from October 2007. The Group later got a Research
Assistant to provide research and secretarial support to its work. The members of
the Expert Group, despite pre-occupation with their own teaching, research and
professional activities, found time not only to give inputs in formulating definitive
positions on many complex issues, but also undertook to do several drafts of the
report and the Bill for discussion. The contributions of the Consultant (Mr.
Dharmendra Sharma) and the Research Assistant (Ms. Nimisha Kumar) require
special mention in this regard. The Ministry of Minority Affairs not only extended all
logistic support but responded positively to many demands of the Group at short
notice.

The Expert Group had eight formal meetings which extended from morning till
late evening on almost all days. Besides, several informal meetings among groups
of Members assigned with specific tasks facilitated the completion of report and the
Bill in record time of less than five months. Initial draft of the Bill was sent for critical
comments to select persons knowledgeable on the subject by the Chairman. Their

advice did help us to bring clarity and enrich the report and its legislative framework.

Another important event which helped the Group in addressing some complex
issues affecting stakeholder interests is a Consultation Meeting held in New Delhi on
15" February, 2008. Over thirty selected experts and stakeholder representatives
gave their critical feedback on certain key ideas and proposals contained in the

recommendations of the Group. The deliberations at the Consultation Meeting have




indeed helped the Expert Group to test the acceptability of its views to the
stakeholders and to the general public. The Expert Group alone, however, is
responsible for the recommendations contained in the final report and the draft Bill.

Equality is not only an energizing civilisational goal and a guaranteed
fundamental right but also an integral part of our national ethos and a constitutional
value intended to sustain our diversity and unity. As such, any effort to
institutionalize its dynamic mission is to be welcomed by all political parties and all
sections of people of our great Republic. We, in the Expert Group do hope that our
recommendations would prove useful to the Government in making the constitutional
philosophy meaningful to millions of our countrymen patiently waiting to claim their
share of freedom, dignity and development.

In the final analysis, any institution is as good as the commitment and
dynamism of the persons who come to occupy positions for implementing its
mission. This is true of the proposed Equal Opportunity Commission as well,

We wish to thank the Government of India and the Ministry of Minority Affairs
for the opportunity given to us to serve in a national endeavour of great public
interest and significance.
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(TO BE PUBLISHED IN PART II, SECTION 3.SUB-section (ii)
OF THE GAZETTE OF INDIA

No0.14-12/2006(EOC)-PP-I
Government of India
Ministry of Minority Affairs

Paryavaran Bhavan, 11th Floor, CGO Complex,
Lodhi Road, New Delhi-110003.

Notification

Subject: Constitution of an Expert Group to examine and determine the
structure and functions of an Equal Opportunity Commission

The Sachar Committee had, inter-alia, recommended as follows:-

“It is a well accepted maxim in law that not only must justice be done but it
must appear to be done. ltis in that context that the Committee recommends
that an Equal Opportunity Commission (EOC) should be constituted by the
Government to look into the grievances of a deprived groups.”

2. It has been decided to set up an Expert Group to examine and determine the
structure and functions of an Equal Opportunity Commission. The Expert Group
shall consist of the following:-

0] Prof. (Dr.) N.R. Madhava Menon - Chairman
(i) Prof. Javeed Alam - Member
(iii)  Prof. Satish Deshpande - Member
(iv)  Prof. Yogendra Yadav - Member
(V) Prof. Gopal Guru - Member

3. If considered necessary, the Chairman of the Expert Group may co-opt upto
two additional members possessing expertise required by the Group.

4. The terms of reference of the Expert Group shall be as follows:-

0] to recommend the structure, scope and functions of the proposed
Equal Opportunity Commission.

(i) to advise on an appropriate legislative framework for such a
Commission.

(iii)  to make any other recommendations relevant to the above.




5. The Expert Group may incur an expenditure upto a sum of Rs.50,000/-
only for secretarial assistance for preparation of the report.

6. Assistance for convening meetings of the Expert Group shall be provided
by the Ministry of Minority Affairs.

7. The Expert Group shall submit its report within a period of three
months.

8. (i) The expenditure on TA/DA of the non-official members of the
Expert Group in connection with the meeting of the Group will be
borne by the Ministry of Minority Affairs. They will be entitled to
TA/DA as admissible to Grade-I Officers of the highest category
in the Government of India.

(i) Out-station-official members, will be allowed reimbursement
of single room rent in terms of Department of Expenditure
0.M.N0.19020/2/94/EIV dated 10.8.1994.

(i) Non-official members will be entitled to a sitting fee of Rs.2,000
per day.

9. Thisissues with the approval of the Competent Authority and concurrence
of JS&FA vide diary No26/JS&FA/MA dated 24.8.2007.

/
(A. Luikham)
Joint Secretary to the Government of India

P.S.

In terms of clause 3 of the Notification, the Chairman Co-opted the following
two additional members to the Expert Group:

(vi)  Mr. R. Venkataramani ................... Member
(vii)  Prof. Kalpana Kannabiran............... Member
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EXECUTIVE SUMMARY

I.  ‘Equal Opportunity Commission: What, Why and How?' is a report of the
Expert Group appointed by the Ministry of Minority Affairs, Government of
India, to determine the structure, scope and functions of an Equal Opportunity
Commission.The Expert Group is of the opinion that there is a need for an Equal
Opportunity Commission in the country and recommends that the Government
of India should set it up along the lines suggested in this report.The setting up of an
Equal Opportunity Commission (EOC), sooner than later, will be a significant step
towards fulfilling the Constitutional promise of equality in its different dimensions.
The Expert Group has also drafted a Bill, published with this report,and recommends
that after due consideration the Bill should be placed early before the Parliament.
What follows is a summary of the main points in this report.

2. Though Equality is a foundational value of our Republic, stark inequalities mark
our present social reality and prospects for the future generations. Inter-group
inequalities often coincide with boundaries of communities and are becoming more
visible than before. Hence there is an urgent need to address these inequalities and
supplement the existing policies of reservations by fine tuning the definition of the
beneficiaries, expanding the range of modalities and evolving a forward looking and
integral approach to affirmative action.That is why we need an Equal Opportunity
Commission.The proposed EOC will serve as a path-finding institution that serves
as a mechanism to evolve and evaluate mechanisms for affirmative action, following
an evidence-based approach.

3. The Right to Equality enshrined in the Constitution goes beyond a formal
requirement of ensuring absence of direct discrimination. The Constitution, as
interpreted by the judiciary, provides a positive mandate for creation of a level
playing field by appropriate State action. The proposed EOC is anchored in this
approach that puts a positive obligation on the State to control direct as well
as indirect discrimination, eliminate extreme forms of deprivation and take into
account the burden of history.

4. A review of EOCs or similar bodies across the world demonstrates the utility
of such an institution, if it is tailored to the specific socio-economic, judicial and
institutional context of the country.The experience of such institutions shows that
there is no alternative to recognizing social identities and to developing, gathering
and publishing of evidence about persisting inequalities in opportunity, that the
EOC needs to be pro-active and autonomous of the government; and; that a wide
range of context-specific policy options are needed in each country.

5. The jurisdiction of the proposed EOC should be wide ranging in terms of
social groups and sectors but delimited in terms of domains and the nature of
issues that it can take up. It would serve its purpose best if it is open to any citizen
of India and the beneficiaries are identified by evidence, rather than being pre-
determined at this stage. The scope of the EOC should extend both to the public
and the private sector.The EOC should give priority to education and employment



and should entertain only group equality related cases. Thus defined, the scope of
EOC may apparently overlap with other Commissions, yet the EOC will have its
own niche and unique role, for it would provide a service that is not currently on
offer. Parliament has the requisite power to legislate on this subject.

6. The EOC should focus on advisory, advocacy and auditing functions rather
than grievance redressal. Such an evidence-based advocacy role would involve
many functions: research and data gathering, monitoring and auditing, advisory and
consultative role, policy intervention, grievance redressal in a limited and supportive
capacity, coordination, promotion and advocacy, and dissemination including the
preparation and publication of performance reports and Status Reports on Equal
Opportunity situation.

7. The EOC needs the powers of a Civil Court, but not penal powers, for its
inquiries and investigations. The impact and the efficacy of the EOC would depend
mainly on its ability to influence public opinion and provide credible evidence.
Accordingly, the proposed EOC would have the power to announce Codes of
Good Practice; the standard powers of a Civil Court relating to inquiries; power
to provide legal assistance to complainants and engage legal counsel; power to
demand information and to inspect records; and power to require compliance of
equal opportunity practice codes.

8. The EOC would be expected to adopt a fresh approach and come up with
innovative procedures. Generating, collecting, processing and disseminating various
kinds of data on equal opportunity issues — generic data, reporting data, indices and
data from case studies - is going to be the key to the success of the EOC. Besides,
the EOC would conduct general and special investigations by following a standard,
transparent, fair and time-bound procedure.

9. The composition of the EOC needs to reflect its diverse constituencies and
multiple functional requirements. These can be met if the proposed EOC has a
chairperson and six (at least two full time) members, enjoying a tenure of five years.
The members should be selected from among experts (at least one each from law
and social science), professionals and activists, with due representation to women
and other disadvantaged groups, by a bipartisan Committee, following the model
of the selection of the members of the NHRC.The EOC would need to work in a
transparent manner and involve various stakeholders. Five Regional Commissions
are proposed, within two years of setting up of the EOC, to make the institution
accessible and relevant in different regions of the country.
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AT A GLANCE

I. Why an Equal Opportunity Commission?

I.I  Equality is a foundational value of our Republic which is

1.2 Secured by the Constitution through Fundamental Rights

.3 Strengthened by the Directive Principles of State Policy and

1.4  Widely shared in public policy and democratic arena

1.5 Yet stark inequalities mark our contemporary social reality

1.6 Inequalities often coincide with boundaries of communities

1.7 Hence the need to re-envision and expand policies to address inequalities
1.8 So as to supplement the existing policy of reservation and

1.9 To fine-tune expand and reformulate the affirmative action policies
I.10 The EOC will serve as a path-finding institution for this purpose

2.  What is “Equality of Opportunity’”?

2.1  Equality of Opportunity can be understood in two different ways

2.2 Formal approach involves merely openness of opportunity without discrimination
2.3 The Constitution provides this guarantee of formal equality of opportunity

2.4  Substantive approach involves neutralizing the effect of circumstances

2.5 Including indirect discrimination or burden of history by a positive duty on the State
2.6 The Constitution and the judiciary support the substantive approach

2.7 As do the International Covenants signed by India

2.8 The report follows this approach in defining equal opportunity

2.9 In understanding what constitutes ‘discrimination’, and

2.10 In using the idea of ‘deprivation’

3. What are the lessons from EOCs across the world?

3.1 EOCs are becoming the norm in democracies across the world

3.2 Their experience offers lessons despite very different jurisprudence
3.3 Lesson one: there is no alternative to recognizing social identities

3.4 Lesson two: EOCs need to be pro-active

3.5 Lesson three: EOC should be autonomous of the government

3.6  Lesson four: Developing, gathering and publishing of evidence is crucial
3.7 Lesson five:Wide range of context-specific policy options are needed
3.8 South Africa offers an instructive model, specially with respect to

3.9 The making and enforcement of ‘equity plans’, and

3.10 The provisions of the Employment Equity Act

3.1l These practices are relevant to us

3.12 The newly constituted CEHR in the UK

3.13 Offers lessons for the structure and composition of the EOC, and
3.14 Suggests the possibility of integration of functions of various bodies

4. What is to be the mandate of the EOC?

4.1 The EOC should have wide ranging but delimited scope

4.2 The EOC has to deal with particular groups

4.3  And there are many deserving candidates

4.4 Yet it should be open to any citizen of India

4.5 The beneficiaries must be identified by evidence, not apriori

4.6  Scope of the EOC should extend to the public and private sectors




4.7 The EOC should prioritise education and employment

4.8 And should entertain only group equality related cases

4.9 Thus the scope of EOC may overlap with other Commissions
4.10 Yet the EOC will have its own niche and unique role

4.1l Parliament has the requisite power to legislate on this subject

5.  What should be the functions of the EOC?

5.1 The EOC should focus on advice and audit rather than grievance redressal

5.2 And thus adopt an evidence-based advocacy role involving many functions, including

5.3 Research and data gathering function, so as to allow identification of beneficiaries

5.4 Monitoring and auditing function, in order to assess the impact of laws and policies

5.5 Advisory and consultative function, for various organs and levels of government

5.6  Policy intervention function, by way of various equal opportunity practice codes

5.7  Grievance redressal function, in a limited and supportive capacity

5.8 Coordination function, in its role as an equal opportunity watchdog

5.9 Promotion and advocacy function, aimed at shaping public opinion, and

5.10 Reporting and dissemination function, including the preparation and publication of
performance reports and Status Reports on Equal Opportunity.

6.  What powers would the EOC require?

6.1 The EOC needs the powers of a Civil Court for its inquiries and investigations

6.2  But it would draw much of its powers from its ability to influence public opinion

6.3 And occasional reference to other Commissions or interventions in courts of law

6.4 The EOC would have the power to announce Codes of Good Practice

6.5 The standard powers of a Civil Court relating to inquiries

6.6  Powers to utilize any officer or agency for its investigation

6.7 Power to provide legal assistance to complainants and to the Commission

6.8 Power to give orders and directions to demand information and to inspect records, and

6.9 Power to require compliance of equal opportunity practice codes and to take violators to

the court
7. How would the EOC carry out its mandate?
7.1 In order to be cogent and credible, the EOC would need to adopt a fresh approach

7.2 Generating,collecting, processing and disseminating various kinds of data on equal opportunity
issues is going to be the key to the success of the EOC

7.3 Besides, the EOC would conduct General and Special Investigations

7.4 In response to specific complaints, or otherwise,

7.5 Following a fair and time-bound procedure,

7.6 Which may result in mediation or an order within the EOC'’s powers

8.  What should be the structure and organization of the EOC?

8. The EOC can balance its diverse constituencies and functional requirements

8.2 Ifit has a chairperson and six (at least two full time) members

8.3  Enjoying a tenure of five years

84 The members should be selected from among experts, professionals and activists,
8.5  With due representation to women and other disadvantaged groups

8.6 By a Committee that follows the NHRC model

8.7 The government would need to provide the EOC with an efficient secretariat

8.8 The EOC would need to work in a transparent manner and involve various stakeholders
8.9 The Central government would provide sufficient grants to the EOC

8.10 Five Regional Commissions would help make the EOC accessible and relevant.




PREFACE

Equality of Opportunity for all Citizens: A Constitutional Commitment:

The idea of India as captured in the Constitution is an egalitarian, multi-cultural society firmly
entrenched in rule of law, human dignity and harmonious co-existence of diversity in all its forms,
hues and shades. The State is directed by the Constitution “to promote the welfare of the people
by securing and protecting as effectively as it may a social order in which justice, social, economic
and political, shall inform all the institutions of the national life” [Article 38(1)]. By an amendment
in 1976, the mandate is further clarified by adding a positive duty on the State which reads:

“The State shall,in particular, strive to minimize the inequalities in income,and endeavour to
eliminate inequalities in status, facilities and opportunities, not only amongst individuals but
also amongst groups of people residing in different areas or engaged in different vocations”
[Article 38(2)].

Several mechanisms including preferential treatment (reservation of seats for certain identified
groups in legislative bodies, in public employment and in educational institutions) have been
adopted by the provisions of the Constitution itself. Equality of opportunity in matters of public
employment is a guaranteed fundamental right of every citizen [Article 16(1)]. This is ensured by
prohibiting under Article 16(2) all forms of discrimination on grounds only of religion, race, caste,
sex, descent, place of birth, residence or any of them in respect of any employment or office under
the State.

The Constitution of India is itself the anti-discrimination law in the country both for individuals and
for groups of people who find themselves discriminated on grounds only of religion, race, caste,
sex, place of birth or any of them [Article 15(1)]. The right of individuals so discriminated to seek
constitutional remedies by approaching the Supreme Court is also a guaranteed fundamental right
(Article 32).

State’s Obligation to Create Conditions for Enjoyment of Equal Opportunity :

Are the protection of individual rights enough to secure the rights of groups of persons discriminated
and long suppressed with the sanction of customs and State authority? Are  anti-discrimination
provisions in the Constitution enough to achieve equality of status and of opportunity to all
citizens? The Constitution makers felt otherwise and have provided for a series of other “affirmative
action” measures to achieve the social justice objective. Reservation in public employment and in
education is just one such measure. More importantly, the Constitution, anticipating the changes in
society and the limited scope of reservation, in securing equal opportunities for all deprived groups
has adopted a long-term strategy of enabling the State to bring in special provisions in terms of
the Directive Principles for the advancement of deprived sections [Articles 15(3),(4),(5); Article
16(3),(4),(4A),(4B)]. This is followed up by special mention of a number of areas like education,
employment, nutrition and health (Articles 41,46,47) where the State, through legislation or
schemes or otherwise is obliged to bring in conditions where deprived sections of people are
enabled to avail of equality of status and of opportunity. It is this long-term strategy of progressive
realization of conditions of equality that the State has been attempting to introduce through a
series of social justice-oriented legislation during the last six decades. The process of planning and
development was intended to supplement it with resources and executive action.

The question arises as to how adequate are these two strategies of anti-discrimination as part of
the right to equality and of Directives of State Policy for creation of level playing field in securing
equal opportunities to the disadvantaged sections of people! The data available through national




surveys by official agencies and expert committee reports suggest that while considerable progress
has been achieved in some sectors, a large number of groups are still disadvantaged in terms of
even accessing the basic necessities of life for survival with dignity. They are either discriminated or
disproportionately denied of opportunities because of a variety of circumstances which are neither
of their creation nor within their control to overcome. The lapse may be of the institutional
arrangements in place or the weakness of policies involved. The differential impact of some
developmental policies are either not noticed or documented. It is this data and institutional
deficit that the proposed Equal Opportunity Commission is expected to address. The object is
removal of unfair discrimination and pro-active creation of conditions in order to enable such
neglected groups to avail of the constitutionally guaranteed right to equality. The new mechanism
therefore should be such that, based on well-researched qualitative and quantitative data around
the status of deprived groups, it should be able to influence policy (legislature), intervene in the
implementation of laws and schemes (executive) and enable the accessing of equal justice under
the law (judicial processes). The development of such a mechanism and determining its structure,
scope and functions are the tasks assigned to the Expert Group.

Inclusive growth is what is sustainable in the long run.This is the socialist/egalitarian model that
the Indian Constitution has envisaged for the Republic. Given the vast numbers who are in the
disadvantaged category and the complex nature of disabilities they have been suffering from, it is not
easy to bring about equality of status and of opportunity for all through rule of law and democratic
processes. Entrenched attitudes and conventional mindsets constitute a major limitation in
bringing about social change. History is replete with instances of how well-intentioned initiatives
have brought more misery than good when authoritarian methods were employed and balance
of interests not maintained. In other words, social engineering through legal and democratic
institutions and processes has to necessarily acknowledge group identities and opt for incremental
and consensual change. The consensus model depends a great deal on evidence-based advocacy
and a balance between liberty and freedom. With the market forces not being favourably disposed
to ideals of equity and equality, it becomes the duty of the State to be pro-active in the matter
of equalization of opportunities for disadvantaged people. The human rights jurisprudence as it
developed globally during the last few decades has decidedly supported State intervention against
discriminatory practices even against private enterprise. Indian Constitutional law as interpreted
and developed by the Supreme Court has also shown a remarkable trend to invoke the human
rights discipline in constructing the egalitarian social order through qualitative and quantitative
criteria. Courts sought measurable indices evaluated statistically to determine beneficiaries of
affirmative action. The proposed Commission can profitably build on this trend with its evidence-
based advocacy to promote equality of opportunity to deprived sections.

The equality jurisprudence contained in the Constitution, interpreted and developed by Parliament
and Judiciary in India is rich and dynamic to serve the social justice vision of the Republic. The
challenge is to translate it into appropriate policies and programmes without disturbing the
democratic commitment to rule of law and harmonious relations among the different communities
and groups. Multi-cultural societies all over the world have been experimenting with diverse
institutional mechanisms to achieve the desired results with varying degrees of success. India
too set up almost a dozen commissions at the national level to look after the special interests
of disadvantaged sections of society. They are doing their best to focus the attention of the
authorities on the problems of communities entrusted to their care. However, the issue of equal
opportunity in different walks of life to disadvantaged groups has not received the attention it
deserved for want of detailed quantitative and qualitative data, adequate legislative support and
vigorous public advocacy.

The unorganized sector and the vast mass of self-employed persons do need the support of the
State to be able to share the opportunities provided by economic development. The identity of



the deprived sections is not so much based on caste and religion but on their common plight of
deprivation and consequent inability to access equality of opportunity. They are people with per
capita consumption of less than Rs.|15 per day whose numbers, we understand, exceed 500 million
people. They do not belong to any one caste or religion. They largely come from among the
Scheduled Castes, Scheduled Tribes, disabled persons, minorities and even from some sections of the
majority communities. Thanks to the Constitution-makers, these persons are not helpless before
law and the Constitution. They are endowed with rights and entitlements in respect of education,
employment, health and dignity. The problem is with respect to their inability to assert the rights
and fight discrimination. Our legal system can help only those who can reach the court and prove
the discrimination based on facts and figures. The proposed Equal Opportunity Commission is
expected to assume the role of a public advocate for the deprived groups. The evidence it collects
and the arguments it constructs on the basis of equality jurisprudence can deliver reliefs and
remedies administratively, and wherever required, through the courts and tribunals.

Unique Role of Equal Opportunity Commission:

No community or group should feel discriminated against. Nor should any group suffer denial of
equal opportunity for want of capacity to marshal facts and advance arguments based on them. If
there are gaps and inadequacies in policies or programmes, the proposed watchdog body should
be able to intervene effectively and restore equality of opportunity in each and every sector of
public life. A culture of equality and fraternity should be cultivated so as to permeate every section
of society if the Preambular Promise of Justice, Social, Economic and Political, has to be redeemed.
This is a task in which the Equal Opportunity Commission will take a lead role with a missionary
zeal. The various other commissions now functioning can be partners in this mission.

Perhaps the equal opportunity situation would have been different had the Government set up
the Equal Opportunity Commission immediately after the enactment of the Constitution. Now it
is up to Government not to delay the establishment of the Commission. There are expectations
generated among deprived groups including minorities that the proposed Commission would not
just be a recommendatory body but one which can remedy the discrimination and denial of equal
opportunity of deprived groups through appropriate, expeditious action. The country cannot afford
to disappoint them and still hope to be a nation committed to equality, fairness and dignity. With the
economy looking up and all the political parties subscribing to the ideal of inclusive development,
the time is opportune for a breakthrough in the conventional style of administration of the social
justice agenda. It is hoped that the Government would find the Equal Opportunity Commission
Bill attached to this report suitable to be enacted immediately so that the Commission may be in
place well before the end of the year.

Institutions are as good as the people who come to manage them particularly in its infancy. Special
care should be taken in the constitution of the first Commission which will determine its character,
capacity and esteem among the stakeholders. The attached Bill has attempted to structure the
procedure constituting the Commission with a view to attract the best available persons for the
onerous and challenging responsibilities entrusted to the Commission. Let the Equal Opportunity
Commission herald a new era of hope and empowerment to the many “deprived groups” to enjoy
the fruits of freedom and development and to live a life of dignity equal to their fellow citizens in
this great land of Bharat.

Prof. N.R. MADHAVA MENON
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.. AND ROOTED IN THE CONSTITUTIONAL VISION
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WHY AN EQUAL OPPORTUNITY
COMMISSION?

Egquality is a foundational value of our Republic. This is secured by the
Constitution throngh Fundamental Rights and Directive Principles of State
Policy and is widely shared in public life. Yet stark inequalities mark our social
reality for the present generation and prospects for the future generations. Worse,
these inequalities often coincide with boundaries of social groups and commaunities,
making inter-group inequalities more visible than before. Hence there is a need to
address inequalities and supplement the existing policies of reservations by fine
tuning the definition of the beneficiaries, expanding the range of modalities and
evolving a forward looking and integral approach to affirmative action. That is
why we need an Equal Opportunity Commission. The proposed EOC will serve
as a path-finding institution that serves as a mechanism to evolve and evaluate
mechanismis for affirmative action, following an evidence based approach.



WHY AN EQUAL OPPORTUNITY 1
COMMISSION?

1.1. The idea of equality is one of the foundational values
of our Republic. This was one of the core values shared by the
various visions of India articulated by the different strands of
our freedom movement. These strands drew upon different
egalitarian traditions within India and the west, placed different
emphases on the various spheres of equality, advocated different
strategies for achieving equality and indeed differed in how much
weight they accorded to the idea of equality in their vision of
future India. Yet it was quite evident to the builders of modern
India that the freedom movement drew a good deal of its energy
not just from an urge to achieve political freedom but also from
the aspiration for equality. It was natural therefore that the idea
of equality was enshrined as first among the Fundamental Rights
in the Constitution of India. The Preamble to the Constitution
includes “Equality of Status and of Opportunity to all Citizens”
as one of the guiding values for the new Republic.

1.2. This foundational value was secured through two kinds of
provisions in the Constitution. Articles 14, 15, 16 and 17 secure
formal equality before the law, stipulate equal opportunity in
employment and prohibit unjust discrimination based on accidents
of birth. Having secured this, the Constitution goes on to make
some provisions for substantive equality. Some of these provisions
for substantive equality were included in Articles 15(3), (4) and
(5), 16(3), (4), (4A), (4B) and (5) and 17 in Fundamental Rights in
Part IIT of the Constitution and Articles 330 to 342 in Part XVI
of the Constitution. As such, a model of equality of opportunity
that goes beyond the formal to recognize substantive equality is
very much a part of the “basic structure of the Constitution.”
This privileged constitutional status for substantive equality places
any mechanism for ensuring equality of opportunity on a sounder
footing than is the case elsewhere in the world.

1.3. A substantive reading of the idea of equality in the
Constitution is considerably strengthened by Directive Principles
of State Policy in Part IV. The Directive Principles expand the
scope of the idea of equality beyond political equality to include
equality in the socio-economic sphere. The Directive Principles
also enjoin a positive duty upon the State to secure these rights
of the citizens. These provisions require the State to eliminate



Article 14: The State shall not deny to any person
equality before the law or the equal protection of the
laws within the territory of India.

Article 15(1): The State shall not discriminate against
any citizen on grounds only of religion, race, caste, sex,
place of birth or any of them.

Article 15(4): Nothing in this article or in clause (2)
of article 29 shall prevent the State from making any
special provision for the advancement of any socially
and educationally backward classes of citizens or for the
Scheduled Castes and the Scheduled Tribes.

Article 15(5): Nothing in this article or in sub-clause
(g) of clause (1) of article 19 shall prevent the State from
making any special provision, by law, for the advancement
of any socially and educationally backward classes of
citizens or for the Scheduled Castes or the Scheduled
Tribes in so far as such special provisions relate to their
admission to educational institutions including private
educational institutions, whether aided or unaided by the
State, other than the minority educational institutions
referred to in clause(l) of article 30.

Article 16(1): There shall be equality of opportunity
for all citizens in matters relating to employment or
appointment to any office under the State.

Article 16(2): No citizen shall, on grounds only of
religion, race, sex, descent, place of birth, residence or
any of them, be ineligible for, or discriminated against in
respect of, any employment or office under the State.
Article 17: “Untouchability” is abolished and its
practice in any form is forbidden. The enforcement of
any disability arising out of “Untouchability” shall be an
offence punishable in accordance with law.

Article 29(1): Any section of the citizens residing in the
territory of India or any part thereof having a distinct
language, script or culture of its own shall have the right
to conserve the same.

Article 29(2): No citizen shall be denied admission
into any educational institution maintained by the State
or receiving aid out of State funds on grounds only of
religion, race, caste, language or any of them.




Article 38: State to secure a social order for the promotion of welfare of the people:

i) The State shall strive to promote the welfare of the people by securing and protecting as
effectively as it may a social order in which justice, social, economic and political, shall inform
all the institutions of the national life.

ii) The State shall, in particular, strive to minimize the inequalities in income, and endeavour to
eliminate inequalities in status, facilities and opportunities, not only amongst individuals but also
amongst groups of people residing in different areas or engaged in different vocations.

Article 39: Certain principles of policy to be followed by the State: The State shall, in particular,

direct its policy towards securing:

(@) That the citizens, men and women equally, have the right to an adequate means of livelihood;

(b)  That the ownership and control of the material resources of the community are so distributed
as best to subserve the common good;

(c) That the operation of the economic system does not result in the concentration of wealth and
means of production to the common detriment;

(d) That there is equal pay for equal work for both men and women;

(e) That the health and strength of workers, men and women, and the tender age of children are
not abused and that citizens are not forced by economic necessity to enter avocations unsuited
to their age or strength;

(f)  That children are given opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against
exploitation and against moral and material abandonment.

Article 39-A. Equal justice and free legal aid: The State shall secure that the operation of the legal

system promotes justice, on a basis of equal opportunity and shall, in particular, provide free legal

aid, by suitable legislation or schemes or in any other way, to ensure that opportunities for securing
justice are not denied to any citizen by reason of economic or other disabilities.

Article 41. Right to work, to education and to public assistance in certain cases: The State shall,

within the limits of its economic capacity and development, make effective provisions for securing the

right to work, to education and to public assistance in cases of unemployment, old age, sickness and
disablement, and in other cases of undeserved want.

Article 43. Living wage, etc., for workers: The State shall endeavour to secure, by suitable legislation

or economic organisation or in any other way, to all workers, agricultural, industrial or otherwise,

work, a living wage, conditions of work ensuring a decent standard of life and full enjoyment of leisure
and social and cultural opportunities and, in particular, the State shall endeavour to promote cottage
industries on an individual or co-operative basis in rural areas.

Article 45. Provisions for early childhood care and education to children below the age of six years:

The State shall endeavour to provide early childhood care and education for all children until they

complete the age of six years.

Article 46. Promotion of educational and economic interests of Scheduled Castes, Scheduled Tribes

and other weaker sections: The State shall promote with special care the educational and economic

interests of the weaker sections of the people,and,in particular, of the Scheduled Castes and Scheduled

Tribes, and shall protect them from social injustice and all forms of exploitation.

Article 47. Duty of the State to raise the level of nutrition and the standard of living and to improve

public health: The State shall regard the raising of the level of nutrition and the standard of living of

its people and the improvement of public health as among its primary duties and, in particular, the

State shall endeavour to bring about prohibition of the consumption except for medicinal purposes

of intoxicating drinks and of drugs which are injurious to health.



inequalities of opportunity among individuals as well as
groups, to secure a just social order, and provide education,
work and social welfare benefits to all its citizens. The creation
of an institutional mechanism to secure and protect equality
of opportunity flows from this constitutional mandate.

1.4, The idea of equality is not merely a principle
propounded by legal experts and respected by courts of law.
It has a much wider resonance in the country’s public life.
The egalitarian strands in the freedom movement acquired
a much wider presence in post-independence India and have
come to shape the language of State policy, political discourse
and public opinion. Every one of the eleven Five Year Plan
documents talks of elimination of poverty, reduction of
inequalities and securing just conditions of life for the most
deprived groups in society. The National Policy on Education
identified that its main task was to ‘strengthen the base of the
pyramid’. Expressions such as these are routinely used in the
Presidential Address to the Parliament and to the Nation. There
is perhaps no political party that does not mention the ideal of
equality in its objectives and does not appeal to this sentiment
in its election manifestos and promises. Such a widespread
use of the vocabulary of equality is not merely a reflection
of the burden of history. State policy and political actors use
this language because equality as an ideal has much deeper
resonance in public opinion in our country than is the case
in many other parts of the world. The Indian public supports
policy measures that seem to promote equality. The electorate
expects their representatives to work for the disadvantaged.
Indeed the citizens understand democracy itself in a way that
privileges equality, justice and dignity. Thus there is a wider
democratic sanction and mandate behind any attempt to realize
the Constitutional value of equality of opportunity.

1.5, Yet the continued presence of stark inequalities is
among the most disturbing aspects of our social reality today.
These inequalities cover the entire spectrum of material life
from basic survival needs like food, water and shelter to
higher order goods or benefits like technical education or
representation amongst the privileged segments of society.
Such inequalities are not only structuring the life chances
of the people they currently affect but are also creating the
conditions for the reproduction of these inequalities among
future generations. There is plentiful evidence on the nature
and extent of these inequalities in the reports of various
commissions (like the National Commission for Women, or the

‘ ‘ It is no longer

necessary to emphasise that
equality contemplated by
Article 14 and other cognate
articles including Articles
I5(1), 16(1),29(2) and 38(2)
of the Constitution, is secured
not only when equals are
treated equally but also
when unequals are treated
unequally. Conversely, when
unequals are treated equally,
the mandate of equality
before law is breached. To
bring about equality between
the unequals, therefore, it is
necessary to adopt positive
measures to abolish inequality.
The equalizing measures will
have to use the same tools
by which inequality was
introduced and perpetuated...
“Equality postulates not
merely legal equality but also
real equality. The equality
of opportunity has to be
distinguished from the equality
of results..... It is a positive
right, and the State is under
an obligation to undertake
measures to make it real
and effectual. A mere formal
declaration of the right would
not make unequals equal. To
enable all to compete with
each other on an equal plane,
it is necessary to take positive
measures to equip
the disadvantaged and the
handicapped to bring them
to the level of the fortunate
advantaged”.
The Supreme Court of India
speaking through Sawant J. in
Indira Sawhney v. Union of India,
(1992) Supp 3 SCC 215.




Educational Inequalities Within the Disabled, India 2002
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National Commission for Scheduled
Castes, National Commission for
Scheduled Tribes and National
Commission for Backward Classes
and the offices of the Commissioners
of Disability) and data gathering
institutions like the National Sample
Survey Organisation or the Census
of India. These inequalities are often
patterned in ways that tend to magnify
rather than diminish differences across
social groups and communities.

1.6. While the existence of poverty
and deprivation in an absolute sense
is bad enough, its unequal incidence
across social groups and communities
makes it much worse. This is arguably
the most serious challenge faced
by the idea of India as a nation. In
a paradoxical sense, our poverty
and backwardness at the time of
Independence were also a source of
inspiration because they were seen as
a shared burden. Relative inequalities
were not as visible and absolute
deprivations were emphasized, thereby
serving as an invitation to join in the
collective project of ‘nation building’.
Today the undeniable intensification of
inter-group inequalities produces the
opposite effect of inciting cynicism.
Poverty and deprivation become much
less bearable when they can no longer
be thought of as shared problems.
If differential incidence is patterned
in ways that coincide with caste,
community or other social boundaries
then the situation becomes incendiary.
For example, if one compares the
respective proportions of population
that are below the poverty line in urban
India in 2004-05, the Scheduled Caste
figure is almost four times as much as
the figure for “‘Upper Caste’ Hindus.
At the other end of the economic



spectrum, if one compares the proportion of population that is
able to spend Rs.2,500 or more percapita per month, then the
‘Upper Caste’ Hindu figure is six times that for the ‘Scheduled
Castes”. Similar gaps exist in education, employment and most
fields of opportunity, and across different kinds of communities
and groups defined by religion, gender, age, ethnicity, region,
ability and other social criteria. These gaps point to the fact that
the burden of deprivation falls disproportionately on identifiable
social groups. Such differences are bound to create tensions that
may stretch the social fabric to tearing point. The thoroughly
media-saturated world that we now live in ensures that the
lifestyles of the ‘haves’ are visible to the ‘have-nots’, thus stoking
expectations and discontent. In a democratic society, both ethical
and pragmatic considerations dictate that legitimate grievances
— such as those born out of unjustified inequalities — be urgently
redressed.

1.7. Thisis perhaps the key difference between the situation at
the time of Independence and the present moment. Six decades
ago the world knew India — and we also thought of ourselves — as
simply a poor nation. Today the awareness of significant enclaves
of unprecedented wealth and privilege heightens sensitivity to
disproportionately distributed poverty and deprivation. Thus
far, the overwhelming majority of our state-led development
programmes have rightly emphasized poverty alleviation and
other universalised measures to improve conditions of life for
the disprivileged. While we must obviously persist with such
programmes, today they are no longer enough. Development
programmes in the general sense must now be accompanied by
a parallel effort aimed specifically at redressing disproportionate
inequalities. Like many other societies, we too are discovering that
the pursuit of universalistic goods can often conceal the growth
of particularistic evils, and that it is precisely in order to attain
universal ideals that the particular must be monitored. Moreover,
the state must now not only address inter-group inequalities
urgently, it must be seen to be doing so. Although India has
had a long history of major programmes targeted at particular
social groups and sectors seen as specially disadvantaged, these
efforts need to be re-visioned and expanded if they are to meet
the challenges of the present. The proposed Equal Opportunity

‘ ‘The content of the

expression “equality
before the law” is
illustrated not only by
Articles |5 to 18 but also
by the several articles
in Part IV, in particular,
Articles 38, 39, 39-A, 41
and 46. Among others, the
concept of equality before
the law contemplates
minimizing the inequalities
in income and eliminating
the inequalities in
status, facilities and
opportunities not only
amongst individuals but
also amongst groups of
people, securing adequate
means of livelihood to its
citizens and to promote
with special care the
educational and economic
interests of the weaker
sections of the people,
including in particular the
Scheduled Castes and
Scheduled Tribes and to
protect them from social
injustice and all forms of
exploitation.”
The Supreme Court of India
speaking through Sawant J.
in Indira Sawhney v. Union
of India, (1992) Supp 3 SCC
215.

IBased on the National Sample Survey Organisation’s 6 | st round survey of 2004-05, where the official urban poverty line was
set at a total consumption expenditure of Rs.538.60 per person per month. 39.8% of the Scheduled Caste population is at or
below this level compared to 10.5% of ‘Upper Caste’ Hindus. Rs. 2500 represents roughly the top 5% of the (urban) consumption
expenditure distribution. Only 1.6% of SCs are in this category compared to 9.6% of ‘Upper Caste’ Hindus. The term ‘Upper Caste’
is in quotes because it is an approximation — it refers to the residual category that does not belong to the ST, SC or OBC groups.



“Existing modalities for
dealing with problems

of unequal opportunity,

disproportionate
deprivation and various
forms of discrimination
are in urgent need of
rethinking for three
main reasons. First,
our methods of
diagnosing the problem
need to become more
sophisticated; second,
the range of proposed
solutions needs to be
expanded; and third,

an integrated, forward-
looking strategy needs
to be formulated for
tackling the many
different kinds of
problems associated
with inequality of
opportunity in a
systematic and phased
manner.”

Commission (EOC) needs to be conceptualised in this overall
context.

1.8. The strategy of reservation of equalising opportunities for
identified groups long discriminated has been in vogue for the last
several decades. However, for a variety of reasons, the strategy
of removal of disabilities could not automatically bring about
equalisation of life chances to many groups in our heterogeneous
society. Deprivation and exclusion are complex processes which
warrant multi-pronged approaches by way of creation of parity
of conditions through legislative and executive action. This is the
affirmative action agenda which is in addition to the reservation
strategy that is now available only for certain deprived groups. In
other words, we need to look now for policies and programmes
to supplement the existing system of reservations to enable the
deprived groups to find equal opportunities to access rights and
entitlements.

1.9. Existing modalities for dealing with problems of unequal
opportunity, disproportionate deprivation and various forms of
discrimination are in urgent need of rethinking for three main
First, our methods of diagnosing the problem need
to become more sophisticated; second, the range of proposed
solutions needs to be expanded; and third, an integrated,
forward-looking strategy needs to be formulated for tackling the
many different kinds of problems associated with inequality of
opportunity in a systematic and phased manner.

reasons.

The ways of identifying disadvantage currently in use have tended
to treat membership in a particular social group as a sufficient
condition. However, we have now arrived at a stage where group
membership alone — while continuing to be relevant and even
important—may no longer be a sufficient criterion. For sub-groups
may emerge within any given group that can legitimately claim to
be disadvantaged not only vis-a-vis society as a whole but also in
comparison to other members of their own larger group. If sub-
divisions within groups earlier treated as unitary is one problem,
the undeniable presence of multiple axes of disadvantage is
another. We need fresh thinking on how to handle the interaction
effects of more than one axis of disadvantage, which undoubtedly
magnify the effects of disadvantage disproportionately. Finally,
new and hitherto unforeseen sources of systematic inequality
are emerging and demand to be addressed. These include, for
example, ‘development displacement’” — the previously invisible
category of people uprooted from their original environment due
to the ‘normal’” demands of ‘development’ in the form of dams,
large industrial projects, or special economic zones. The calculus



of compensation which sufficed — or could not be
successfully challenged — in the past is no longer
effective. Instances of taking away of existing
or available sources of livelthood opportunities
without putting any better or equal substitution in
place are noticed.

We also need to broaden the spectrum of
programme and policy options that can be deployed
to tackle inequalities of opportunity. The policy
option that has been most commonly used is the
fixed proportionate quota, or ‘reservation’ as it
is popularly known. This remains a robust and
administratively simple method that has many
advantages. However, it is not the only method
available to redress different kinds of inequality of
opportunity in their varied contexts. We urgently
need to develop a wide variety of context-sensitive,
evidence-based policy options that can be tailored
to meet specific requirements. This repertoire
of policies needs to be organised into sector and
area-wise options that include: broadly indicative
guidelines as well as specific schemes; voluntary or
incentive-based as well as mandatory or punitive
mechanisms; short term or urgent as well as medium
and long term initiatives; and lastly, a corresponding
set of appropriate criteria and modalities for
implementation, monitoring and modification.

For reasons that are understandable but no longer
condonable, there has been a tendency in the recent
past to devise ad hoc solutions to deal with specific
issues and demands as they arise. This ad-hocism is
clearly unsustainable — we badly need an integrated
national approach to problems of inequality of
opportunity. Such an integrated approach would
need to:

a)  Take account of the collective impact and
mutual interaction of the group-specific
initiatives that already exist;

b)  Pro-actively identify emerging issues and

problem areas, particularly those that
involve overlapping axes of disadvantage or
discrimination;

c)  Evolveevidence-based approaches to redressal
including the effort to identify or create

‘ ‘ Now the concept of equality
under the Constitution is a dynamic

concept. It takes within its sweep every
process of equalization and protective
discrimination. Equality must not remain
mere idle incantation but it must become
a living reality for the large masses of
people. In a hierarchical society with
an indelible feudal stamp and incurable
actual inequality, it is absurd to suggest
that progressive measures to eliminate
group disabilities and promote collective
equality are antagonistic to equality
on the ground that every individual is
entitled to equality of opportunity based
purely on merit judged by the marks
obtained by him. We cannot countenance
such a suggestion, for to do so would
make the equality clause sterile and
perpetuate existing inequalities. Equality
of opportunity is not
simply a matter of legal equality. Its
existence depends not merely
on the absence of disabilities but on the
presence of abilities... It is, therefore,
necessary to take into account de facto
inequalities which exist in the society
and to take affirmative action by way
of giving preference to the socially and
economically disadvantaged persons
or inflicting handicaps on those more
advantageously placed, in order to bring
about real equality. The State must,
to use again the words of Krishna lyer,
J.in Jagdish Saran case (SCC p.782,
para 29) “weave those special facilities
into the web of equality which, in an
equitable setting, provide for the weak
and promote their leveling up so that, in
the long run, the community at large may
enjoy a general measure of real equal
opportunity.”
The Supreme Court of India speaking
through Bhagwati J. in Dr. Pradeep Jain and
Others v. Union of India and Others, (1984)
3 SCC 654 at pages 676-677



The proposed EOC will

A pathfinding
institution

A storehouse of
expertise

A mechanism to
conceptualise
and evaluate
mechanisms

regular sources of data, information and indices relating to
inequality of opportunity; and
d)  Develop a coherent body of expertise on the design and
implementation of programmes for redressing inequality of
opportunity.
In short, we now need to think beyond particular solutions to
particular problems — we need a mechanism to conceptualise and
evaluate mechanisms. This meta-mechanism will have to concern
itself with the second order problems and opportunities that
emerge from the proliferation and mutual interaction of singular
solutions.

1.10 The proposed EOC is a device designed to meet these
very needs. It is an institution that will be entrusted with the
task of addressing the problem of inequality of opportunity as
such, rather than being associated with a specific constituency
or class of claimants. It will seek to synthesize the lessons learnt
from India’s long experience of dealing with different kinds of
inequality. At the same time, it will also endeavour to identify
the future directions in which policy needs to move. Towards
this end, it will strive to act as a storehouse of expertise on the
design, implementation and evaluation of evidence-based equal
opportunity initiatives. By actively involving itself in redressing
existing and emergent inequalities of opportunity it will act as
a forum to which the Government, aggrieved groups and other
concerned bodies can turn for advice and action. The EOC will
work towards creating a public environment where issues and
problems relating to inequality of opportunity will receive the
careful consideration that they deserve. It will strive to act as a
pathfinding institution charting the route to an eventual future
where gross inequalities of opportunity are truly absent in all
walks of life.

What then is the Equality of Opportunity that the Constitution
envisages? Let us take up this vital question first before turning to
the structure and functions of the proposed EOC.



WHAT IS “EQUALITY OF
OPPORTUNITY"?

Egquality of Opportunity can be understood in two different ways: formal and
substantive. Formal approach involves merely openness of opportunity without direct
discrimination. The Constitution no doubt provides this minimal guarantee. But
inherent in the Constitutional Right to Equality is a substantive understanding of
equality of opportunity. This approach involves creation of level playing fields by
neutralizing the effect of circumistances on achievement of fey objectives. Supported
by judicial reading of the Constitution and required by India’s international
obligations, this approach puts a positive obligation on the state to control direct as
well as indirect discrimination and take into account the burden of history. The
report follows this approach in defining ‘equal opportunity’, in understanding what
constitutes ‘discrimination’, and in using the idea of ‘deprivation’.



WHAT IS

“EQUALITY OF OPPORTUNITY"?

A formal approach

to equality of

opportunity is
about ‘openness

of opportunity’
and procedural
fairness rather
than about equality
of opportunity.
The equality of
opportunity as
understood in the
Constitution is not

limited to this formal
meaning of the term.

2.1. The concept of ‘equality of opportunity’ needs to be
examined carefully, for its attractiveness leads it to be used
— and misused — in a variety of ways. The idea of ‘equality of
opportunity’ has a much wider appeal than the idea of equality
itself. Equality of opportunity may or may not lead to equal
outcomes; the concept suggests a fair race at the end of which
some participants get rewards, others don’t. Unequal rewards are
morally acceptable — indeed even desirable — as long as everyone
had an equal chance in the race, and as long as the unequal rewards
were due only to unequal ability or effort. Thus the idea of
equality of opportunity is in principle compatible with inequality
of outcomes; it offers an equal chance to be unequal. That is why
the idea attracts supporters from opposite ends of the ideological
spectrum. This is also the reason why it is crucial to distinguish
between two different models of equality of opportunity in order
to specify which of these is closer to the letter and spirit of the
Indian Constitution, and should therefore form the basis of the
proposed Equal Opportunity Commission.

2.2. The formal approach to equality of opportunity places
minimum demands on the state. In this approach, the requirements
of equality of opportunity are satisfied if all the public offices
and resources are in principle open to everyone, if there is no
discrimination on grounds only of immutable group identity and
if the outcome reflects a criterion relevant to the task. A formal
approach to equality of opportunity would insist that there be
no requirement in addition to these three basic requirements
of a ‘fair competition’. While this approach rules out explicit
discrimination, this is very much compatible with indirect or
structural discrimination. To repeat a famous example, this is
compatible with a former Warrior class that continues to have
a monopoly of Warrior positions in a ‘fair’ competition because
only they have the resources to cultivate the qualities required in
that competition. This understanding of equality of opportunity
has no room to look for background conditions that go into the
making of ‘opportunities’. In a strict sense this approach is about
‘openness of opportunity’ and procedural fairness rather than
about equality of opportunity.



2.3. To be sure the Constitution of India provides for this
minimal guarantee of openness, absence of discrimination and
appropriateness of the criterion of selection. The Constitution
prohibits discrimination on a number of grounds. This list can
be expanded to come up with a wider definition of equality of
opportunity: absence of unjust distinction, exclusion or restriction
made on the basis of sex, caste, language, religion, disability, age,
descent, place of birth, residence, HIV status, race or any other
factor which has the effect or purpose of impairing or nullifying
the recognition, enjoyment or exercise of equality of opportunity
in fields such as education and employment. But the equality of
opportunity as understood in the Constitution is not limited to
this formal meaning of the term.

2.4. The idea of equality of opportunity, as enshrined in the
Constitution of India, involves the second, substantive approach.
A substantive model of equality places a much higher burden on
the state compared to the formal model. In this second model
equality of opportunity involves creating parity of conditions or a
level playing field. The policy of equal opportunity involves the use
of the instruments of State policy in such a way that the degree to
which an individual achieves some key objective is independent of
her circumstances, and is a function only of her effort or choice.
In this approach too the outcomes may justifiably differ, if they
are due only to differential effort or choice, but not if they are due
to differential circumstances. In other words, persons who have
the same ability to make choices and put in the same degree of
effort should have the same prospects of success in competitions
that determine who gets positions that lead to realisation of key
objectives. Here circumstances mean those aspects of an individual’s
environment that are beyond her control, but that influence her
pursuit of welfare. Effortincludes those behaviors of an individual
that influence her status and over which she has at least some
control. Opportunities can be defined in terms of qualifying actions
through which an agent can achieve an advantageous position.
Key objectives stand for those goals which are the key to realization
of things people value most and for which we wish to equalize
opportunities.

2.5. Thus a substantive approach to equality of opportunity
differs from a formal approach in three fundamental but related
ways. First, a substantive approach goes beyond the absence of
direct discrimination and includes within the scope of equality of
opportunity a mandate to eliminate zudirect discrimination. However,
the acknowledgement of the existence of indirect or societal
discrimination is not premised upon an intended behaviour but

‘ ‘ The inquiry

whether equality has been
achieved no longer ends
with numerical equality;
rather the equality clause
has been held to require
resort to a standard of
proportional equality
which requires the State,
in framing legislation, to
take into account the
private inequalities of
wealth, of education and
other circumstances.
Equality of opportunity
has two different and
distinct concepts.
There is a conceptual
distinction between
a non-discrimination
principle and affirmative
action under which the
State is obliged to provide
a level playing field to
the oppressed classes.
Affirmative action in the
above sense seeks to
move beyond the concept
of non-discrimination
towards equalizing
results with respect to
various groups. Both the
conceptions constitute
“equality of opportunity”.
Supreme Court of India
speaking through Sabharwal
J. in Nagaraj v. Union of
India, (2006) 8 SCC 212.
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predicated on unintended negative consequences of the existing
system, operating in “business as usual” scenario, on a class or
group of citizens which results in denial of equal opportunity.
Second, it follows that a substantive approach requires the State
policy to take into account and neutralize not just the current
circumstances but also historical burden of circumstances.
These are usually and primarily because of the historically built-
in tendencies or the force generated by the socio-economic
structures. It thus happens that outcomes or consequences of the
existing system disadvantage certain groups or communities in an
enduring way. Third, following from the first two, this approach
implies an obligation on the state and thus creates a positive duty
on public authorities. The state cannot limit itself to a negative
role of non-discrimination; in this understanding, the state carries
a responsibility to strive to create parity of circumstances. It
should be noted here that a substantive approach in itself does
not commit the state to any particular way of achieving this parity.
This leaves open the question of which instrumentalities the state
should use to realize this objective.

2.6 The Constitution as interpreted by the courts supports the
substantive approach to equality of opportunity. The provisions
of the Constitution make it quite clear that the Constitution goes
beyond merely prohibiting direct discrimination. The Directive
Principles clearly enjoin upon the State a positive duty to strive to
minimize the inequalities in income, and endeavour to eliminate
inequalities in status, facilities and opportunities, not only amongst
individuals but also amongst groups of people residing in different
areas or engaged in different vocations. The Supreme Court of
India has variedly spelt out the rich dimensions of Art 14 of the
Constitution. The court has perceived the mandate of Art 14,
as the obligation of the State to progressively ensure equality of
status and parity of conditions in order that every citizen is able to
realize her welfare and well-being without any externally created
impediment. Some of the landmark judgments of the Supreme
Court provide an interpretation of the idea of equal opportunity
that can form the basis of the proposed EOC.

2.7 Non-discrimination and equal treatment is not only a
constitutional requirement but also an internationally binding
obligation on State parties who have ratified the human rights
covenants. For example, the Covenant on Civil and Political Rights
as well as the Covenant on Social, Economic and Cultural Rights
require State parties to amend and update their statute books to
conform to the standards set in these treaties. Besides, there are
special treaties like the Convention on Elimination of All Forms



In State of Kerala v.N.M.Thomas and Others, the proviso to a rule on departmental
tests for promotion of lower division clerks to upper division clerks had been
challenged as it granted a temporary exemption of two years to Scheduled Castes
and Scheduled Tribes whereby they got additional time to take the tests after they
had been promoted.The rule was challenged on the ground that it was violative of
equality of opportunity guaranteed under Article 16 (1) and that promotion did not
fall under the non-obstante clause of Article 16 (4).

The Supreme Court upheld the validity of the impugned rule. Chief Justice Ray said
“The guarantee of equality before the law or of the equal opportunity in matters
of employment is a guarantee of something more than what is required by formal
equality. It implies differential treatment of persons who are unequal. Egalitarian
principle has therefore enhanced the growing belief that Government has an
affirmative duty to eliminate inequalities and to provide opportunities for the
exercise of human rights and claims.” He further said “The rule of classification is not
a natural and logical corollary of the rule of equality but the rule of differentiation is
inherent in the concept of equality. Equality means parity of treatment under parity
of conditions.”

Justice K. K. Mathew gave a detailed opinion on the equality of opportunity while
upholding the validity of the rule. According to him,

“The ultimate reason for the demand of equality for the members of backward
classes is a moral perspective which affirms the intrinsic value of all human beings
and calls for a society which provides those conditions of life which men need for
development of their varying capacities.” ... ““The notion of equality of opportunity
is a notion that a limited good shall in fact be allocated on the grounds which do not
a priori exclude any section of those that desire it .....“The question therefore
is: On what basis can any citizen or class of citizens be excluded from his or their
fair share of representation? As | said, the notion of equality of opportunity has
meaning only when a limited good or; in the present context, a limited number of
posts, should be allocated on grounds which do not a priori exclude any section of
citizens of those that desire it.”

“What then, is a priori exclusion? It means exclusion on grounds other than those
appropriate or rational for the good (posts) in question. The notion requires
not merely that there should be no exclusion from access on grounds other than
those appropriate or rational for the good in question, but the grounds considered
appropriate for the good should themselves be such that people from all sections
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of society have an equal chance of satisfying them.

““Equality of opportunity is not simply a matter of legal equality. Its existence
depends, not merely on the absence of disabilities, but on the presence of abilities.
It obtains in so far as,and only in so far as, each member of a community, whatever
his birth or occupation or social position, possesses in fact,and not merely in form,
equal chances of using to the full his natural endowments of physique, of character,
and of intelligence.”

Supreme Court of India speaking through K.K Matthew |. in State of Kerala v. N.M Thomas
(1976) 2 SCC 310.



of Discrimination against Women (CEDAW) that impose special
obligations to create parity of conditions for women in different
walks of life. Similar State obligations exist vis-a-vis the indigenous
people, the displaced and the disabled. India is a signatory to these
conventions. Article 51 of the Constitution places on the country
the duty to respect its international obligations by appropriate
legislative and executive actions. Thus, setting up of a mechanism
to promote non-discrimination and equal opportunity is to be
seen as a step towards India’s commitment to its international
obligations as well.

2.8 Following the analysis of the constitutional provisions in the
light of judicial interpretation, the proposed Equal Opportunity
Commission could be instituted with the following operational
definitions:

“Equal Opportunities” mean such measures through and by which
a person or persons can achieve parity of conditions or shedding
of disadvantages in accessing education, employment, livelihood,
health care, housing, credit or such other rights and entitlements.

“Denial of equal opportunity” means any action, conduct,
or measures resulting in or likely to result in discrimination or
deprivation, and includes any action of taking away existing
resources or opportunities for livelihood, occupation or
employment or any other rights and entitlements.

“Equal Opportunity Practice” — means and includes steps taken
for the progressive elimination of discrimination — direct and
indirect — against deprived groups, and the creation of policies
and practices evolved for equal access in sectors like education
and employment.

2.9 Anotherwayof delineatingourdefinitionis tounderstand what
equal opportunity is not, by spelling out the idea of discrimination
and deprivation that informs our approach and should form the
basis of the working of the proposed EOC. Discrimination means
any distinction, exclusion or restriction made on the basis of sex,
caste, religion, descent, disability, place of birth etc which results
in less favourable treatment or has the effect of impairing or
nullifying the recognition, enjoyment or exercise of equality of
opportunity. However, this does not include favourable treatment
given in fulfillment of constitutional obligations towards deprived
groups. This understanding of discrimination includes direct as
well as indirect discrimination. In this sense discrimination :

a)  can be unintentional in the sense that it is not the planned
outcome of a deliberate effort on the part of some



2)

3)

4

3)

Universal Declaration of Human Rights (UDHR)

Articles 1,2 and 7 of the UDHR guarantee all persons with the rights and freedoms
provided in the Declaration without any distinction on the basis of race, colour,
sex, language, religion, political or other opinion, national or social origin, property,
birth or other status.All persons are entitled to equal protection before the law
and to equal protection against any discrimination in violation of this Declaration
and against any incitement to such discrimination.

International Covenant on Civil and Political Rights (ICCPR)

Article 26 guarantees the right to equality and to the equal protection of the law.
It prohibits discrimination based on the grounds of race, colour, religion, national
or social origin, birth or other status, property and political or other opinion.
International Covenant on Economic, Social and Cultural Rights
(ICESCR)

Article 7 guarantees the right to the enjoyment of just and favourable conditions
of work as well as fair remuneration, and in particular recognizes that equal
opportunity be provided so that everyone can be promoted to an appropriate
higher level based solely on their seniority and competence.

Article 13 recognises the right to education of all persons and states that
secondary and higher education, including technical and vocational education shall
be available as well as accessible by all persons by appropriate means. Secondary
and higher education shall progressively be made free.

Convention on the Elimination of Discrimination Against Women
(CEDAW)

Article 3 mandates state parties to take appropriate measures in the political, social,
economic and cultural spheres to ensure the full development and advancement
of women.

Article 4 states that temporary special measures aimed at accelerating de facto
equality between men and women shall not be considered as discrimination
as defined in the Convention, and shall be discontinued when the objectives of
equality of opportunity and treatment have been achieved.

Convention on the Rights of Persons with Disabilities

Article 3 lists non-discrimination, equality of opportunity and, the respect for
difference and acceptance of persons with disabilities as part of human diversity,
as the general principles of the Convention. Specific measures which are necessary
to accelerate or achieve de facto equality of persons with disabilities shall not be
considered discrimination under the present Convention.



individual, group or institution, although, of course, it can
be such; and

b)  caneven be an wnconscious etfect, i.e., an effect or outcome of
which the people involved are unaware.
While the above are attributes that discrimination may (but
need not necessarily) possess, it #ust have the following
characteristics in order to count as discrimination for the
purposes of the EOC’s interventions:

c)  itmustbe systematic,i.e., non-random — discrimination cannot
be an accidental or chance event;

d) it must be the result of human actions — discrimination cannot
be an act of God or nature; and finally

e)  discrimination must produce real differences —i.e., it must sez
apart or distinguish in an unjustifiable manner a particular group
(or groups) from other groups.

2.10 Generally speaking, the idea of ‘deprivation’ is relevant to
equality of opportunity where minimum threshold conditions for
a decent and dignified human life are not met. Deprivation can be
suffered by an identifiable sub-group within a larger group, all of
whose members are otherwise expected to be in similar circumstances.
Within a deprived category, everyone may suffer from inequality of
opportunity in one way or another. Inequality of opportunity makes
sense only when there exists a contrast class of persons or groups
that do not suffer inequality or disadvantage. However, deprivation
— more precisely, disproportionate deprivation — can be useful in a
strategic sense in terms of the functions of the EOC. It can help
to underline the damage inflicted by inequality of opportunity and
thus counter the connotation of an ‘extra’ opportunity foregone
or denied. It can also help to link inequality of opportunity to the
positive duties enjoined upon the state by the Directive Principles
of State Policy. Finally, disproportionate deprivation can be a useful
universal standard by which to measure inequality of opportunity.
For example, showing that the group X has a much higher rate of
illiteracy or much lower levels of formal employment than groups Y
and Z can be a readily understandable method of establishing that it
could be suffering from the effects of discriminatory processes that
prevent it from enjoying equality of opportunity vis-a-vis the other
groups. On the other hand, with some forms of stark deprivation that
are universally conceded to be morally offensive, a specific contrast
class may not be necessary. Severe malnutrition or the complete
absence of primary schoolingare examples of such deprivation, where
their contribution to the creation and perpetuation of inequalities of
opportunity is beyond dispute. Impairment or destruction of existing
or available sources of livelihood by state or private action can also
be seriously depriving.



WHAT ARE THE LESSONS FROM
EOCs ACROSS THEWORLD?

EOCs or similar bodies are becoming the norm in democracies that are waking
up to the challenge of diversity across the world. Their experience varies, as does
their jurisprudence, yet there are many lessons to be learnt: there is no alternative
to recognizing social identities; EOCs need to be pro-active; EOCs shonld be
antonomonus of the government; developing, gathering and publishing of evidence is
crucialy and, wide range of context-specific policy options are needed. Sonth Africa
and United Kingdom offer instructive models though we need not replicate their
legislation or structures. EOCs need to respond to the specificities of the challenge
of equal opportunity in each country.



WHAT ARE THE LESSONS FROM
EOCs ACROSS THEWORLD!?

Lesson |: There is
no alternative to
recognizing social
identities.VVe need
to measure and

monitor precisely
those inequalities and
institutions that we

hope to abolish or
end.

3.1 EOCs or similar bodies are becoming the norm in all the
democracies of the world that are marked by significant social
and cultural diversity. In embarking on the exercise of designing
an EOC for India, the Expert Group has also tried to assess the
experience of other countries wherever relevant. In particular,
the expert group has discussed the EOCs (or equivalent bodies
or issues) in the following countries: Australia, Brazil, Canada,
France, Hong Kong, South Africa, United Kingdom, and the
United States of America. Of these we found the examples of
South Affrica and United Kingdom particularly instructive and
have therefore discussed these in some detail.

3.2 When considering the experience of other countries, we
have been mindful of both the similarities as well as the differences
with the Indian experience. One major difference is in the fact
that equality of opportunity was recognised as an issue from the
outset in independent India. Many western countries began with
the assumption of equality and only came to discover the presence
of inequalities after affected groups acquired the strength and
visibility to protest. Other societies found that historical changes
had converted what used to be socially sanctioned inequalities
into politically indefensible and unacceptable ones. Both
these routes are different from the Indian case, where we have
extensive experience of both pre-colonial and colonial forms of
institutionalised inequality. As a result, the Indian Constitution
took shape in a context where equality of opportunity was built
into it as a foundational ideal. That is why our jurisprudence
permits much stronger state interventions in order to achieve
such equality, including interventions that may interfere with
other’s right to equality. In other words, the Indian constitution
permits a much more direct and explicit pursuit of the ideals of
equality of opportunity than is possible under the jurisprudence
of many other countries. Without entering into the details of each
context, the main lessons of interest from an Indian perspective
are summarised below.

3.3 Asis well known, attempts to redress inequalities of
opportunity involve an unavoidable conceptual paradox. This
is the paradox of requiring attention to particulars in order to
meet universal ideals. Although they are justified by the logic of



equality — the refusal to allow discrimination on grounds of race,
caste, religion or other such categories — programmes and schemes
to secure such equality necessarily involve recognising precisely
such markers of identity. This commonly invites responses that
reiterate the virtues of a deliberate ‘inattentiveness’ towards such
attributes in the form of a state that consciously chooses to be
‘unaware’ of the race, caste, gender or other such attributes of its
citizens. However, the experience of every diverse country in the
world shows that it is not always possible, nor desirable, to take the
high moral road of ignoring all ascriptive attributes. If one really
wishes to work towards equality of opportunity, non-recognition
of social identities is simply not available as an option. This is
the first lesson to be learnt from the world experience — even
the most staunchly ‘identity-unaware’ and universalistic states
such as France and Brazil have been forced in the recent past to
recognise the need to redress persistent racial, ethnic, gender or
other kinds of inequalities. And this is what the Indian state must
also recognise; while such programmes need to be handled with
care, there is no way around social identities. We need to measure
and monitor precisely those inequalities and institutions that we
hope to abolish or end.

3.4 A second lesson to be learnt from the experience of other
countries (especially the United Kingdom) is that bodies entrusted
with this task need to be pro-active rather than retro-active.
Diligent efforts to identify likely problem areas and beginning the
process of redressal at an early enough stage is imperative because
only then can the most damaging effects of such inequalities be
avoided. Moreover, an early start means that the array of options
available is much wider than it would be under the standard crisis
response format where immediate action is needed and the room
for maneuver is very limited.

3.5 A third lesson concerns the need for autonomous bodies to
deal with these problems, bodies that are seen to be independent
of the government. In the long run, it is such non-partisan
institutions that inspire confidence. An associated requirement is
that they function with the maximum feasible level of transparency
and public accountability. If all parties concerned are given a
public hearing, both the legitimacy of the proceedings as well as
the chances of favourable outcomes is greatly increased.

3.6 Fourthly, most contexts point to the importance of
developing publicly debated criteria of evidence for establishing
inequalities of opportunity. This may sometimes require the
initiation of new forms of data gathering and reporting, including

EOC needs to be
pro-active rather than
retro-active. Early
redressal is imperative
to avoid the most
damaging effects of
inequalities.

Lesson 3: EOC
should be non-
partisan and
autonomous of
the government.
It must function
with maximum
transparency and

public accountability.




‘s3ulueay o1qnd pjoH 4
‘5101098
"14n07) 01 VY snolJeA ul sjeod [edliawnu jo Suias
ay1 yum asueldwod-uou siakoidwa Jspy °g 's359.93u 3uswdojaAsp aya Suipnpaul 2y siys jo uonedijdde
‘saokojdws pue Ajunwwo) (p 91 01 3uneja. SJ93IBW UO JIISIUILY
yaum suejd Ainbas juswiojdws ssnosiq pue:aegay] (o a3 01 34odau pue youeasay g
‘8upfelsspun tssauisnq pasiuesiQ (q 22y ay1 jo asodund 8661 PV
uaIm yam Ajdwod Jo 1wgns 01 auanjie} tanoqe| pasiuediQ (B ay3 J9yruny oym saakojdws paemay ‘g Anb3 juswio|dwy
Jo} suakojdws 03 suap.Jo adueldwod anss| °g :uasaudau 12y 92 3ulUI9OUOD JS1IBW aya Japun Aunbg
‘porsad payidads e uiyaim 10y Yyum A|dwod o3 oym suosuad Buistudwod Jay3o Aue 3 ‘suonenday ‘9onoe.d auswko|dwy Joy
suaAojdwa wouy Supjersapun uaNlIM uRIqO T siaquiaw Y33 g poo32 Jo S9pO7) UO JAISIUI| uolssIwwo?)
‘sasiwaud 10adsul 3 Jsaug °| uosaadiareyd °| 9Y2 SISIAPE UOISSIWWOD) dY] | uswAodwzy LR TRTAVATRT TN
12y ay2 Sunuswa|dwi
Jo Ajiqisuodsaa ayn ‘SJallIeq
YIM Pa3snJIus uaaq Aaoreujwiadsip Aue SUILODIaA0 Ul
10y 943 Jo uoneuswa|dwi sey SJa3slully 49410 S911IOUIW [BJNIND-OUYID ISISSY “§
9Y2 UO WIY/JI3Y 3ISISSE 03 991WWOD Yam Suoje Ja3siull 3y | *S913UNWIWOD ISIDAIP
AJOSIAPE UE UsI|qeIsa ABw JISIUIL “€ 10y Wsl[ednynan|nyy Suowre uonesadood adeinoduy ‘g
"BpBUEY) JO J31DBJBYD [BUNI|NDNAINW Y 3350} uelpeuUe)) Y3 jJo ‘wisi[edn3ndpnw uo
0] s9181s U31940) YIIM SIuawda.de ojul Jaqug 7 suoisiroad ay uswajdwi yoJeasad pue s3dafoud ayersspun g (8861
‘wsi[eanyndijnw jo uonowoud ayy 01 dn 39s u?aq sey ‘wsi[eanynapnw Sunowoud ul 92V [edmndn|ny
Joj sadulrodd YoM sJuswRaUSe Ojul JSIUT | UOISSIWWOD AJ0INJeIs ON| suonezjue3.o pue S|[enpIAIpUl ISISSY | EpEUE))) BpRURD
23y ‘xag JUSWUISAOKD) SY) O3 SJIAPE SPIAOI] °§ odg °g
‘syuawysiund asodwi ‘Ajigesiq ‘saySry uewiny '$1UN0J 0] IDIAPE JPIAOI] UOIIEPOWIWIODDY ‘§
2 SISSAUIIM DUIWEXD ‘UONHEBWL.IOMI UIRIGO '€ ‘aoey — Jo spunoud uo sawwes3oud sani|Ioe} uoISSILWOD)
"S9131JUSPI JO BINSOJISIP-UOU 1D3UIP ABl "7 UONBUIWILIDSIP d|puky O) Juoneonpa s1ySid UBWINH ‘€ 8 SDIAUILS ‘SPOOST JO UOISIAOI] °E Aiumuoddp
"9JUBPIAD JO s9INJ Aq SJ2UOISSIWWOY) [BNPIAIPU| T sauinbui o1gng "7 uoneonpy ‘g |enb3 g s3y3ry
punoq 10U - salinbul/suoneulwexs 19Npuoy *| JUdpIsald | [essaapaJ jureidwor) | uswhojdwg | uewnH) eljeasny
SUONEDIUNWWOD) JUSWUIDAOK) JO SANIANDY ‘9
% eiodio) ‘9 sa1poq AJOSIApE (snae3s Ajwey
'sO3 a3owoud U YoJeasay g Adljod 'S 0) pa123| 9q/210A 03 AN|IqISIIF G PuE Al|IgesIp ‘Xas uo
0] 5.0323S JUBIBPIP YIM sdiysiaulied 4 UonBMSIUIWPY @ Suluueld § sasiwaJd jo Juswadeuel] 4  Paseq UONEBUIWILIDSIP
'S9D1AJI3S Adur)Nsuod % Sulured] ‘¢ 901AJRG €397 ¢ douelSISSy/ [B39] '§  SIDIAJSS 3 SPOOS JO UOISIAOIJ ‘€ SSSJPPE O) - 944 | Ul
'sJUSWAR.ISe pajel|iduod 3ulpulq A[[e3a] Ja3ug 7 uoIsiAl] suonesadQ T uonelPuUoD) uoneonpy 'z dn 13s uoissILWOD))
‘syurejdwiod jo uonednsaAu| | uosuadiarey) | [essaJpad Jureidwor | uawiojdwy | Suoy] SuoH
SA9MOd 24N3oNJA3§ suoijdun4g sealy UOWLN.F sali3uno)

SAILNNOD FWOS NI SO0 40O SLIHOITHODIH

26




'3 aJnssaud
‘8UISIIUSAPE [NyME|UN UlBIISDI 01 suonedl|ddy
suonaunlur Joj s3unod 03 A|ddy -
syuawaaJSe Suipuiq ojul JdJug -
sued uonody -
92110U 1J® |NjME|UN, ANSS|
"suonedsaAul pue sarnbuj

— AN Mm ¥ 0 O

uonelPUO) g
"UoNE3|ISIAUI JO SIAMO{ |

*A31]1qESIp 9913]WWOD
Kioimeas Aq paiaoddns
pue Wes] JuswWaseuey,
Joluag Aq pavjoeg
4921 2ARNIIXT PIYD ¢
uosaaduarey Laindeqg ‘g
uosaadureyd |

"(A1aed jeonijod swes

3y Jo sJaquiaw 3q [[eys
WOoYM Jo 92y Uey3 aJow
10U) SJIBUOISSIWIWOD) Al
puUE [9SUN07) [EJ3UIL)

>
N

'SsJuULWRUS Y31 UewINy
¢ Aijenba jo Adeoiye uoyuoly °g
'$10129s 91eALId
% 211qnd u sednoead poos aowold
"SI1IIAIIDE "JAOK) UONUOL °§
‘suopyesjues.io
Jo sannp Ajenba aduojug g
aouels|sse €397 |

SaNIANDE
4DBa.43N0 PUB [BUOIIBIONPS ‘YdJBISDY '}
usw/ojdws ul saniunyioddo enba
03 8ulureyad sased Ul SUOIUIAIRIU| “§

1405
ay3 Jo sapuage snolieA 3y Suowe
SID1[JUOD DJBUIWI[D PUE SAIDUITE
[e20] %8 [euoi3au yam d3eaadoo) g
'saopoedd Juswidojdwa [nymejun
ul ui3e3us wouy suos.aad JusAald |

Suluues g SupjIoAAL
JJodsued] "9

sad1AJ9s pue sdoys °g
uonesnpy

w)sAs [e39] ay3 g adnsn( ¢
A1uadoud g SuisnoH g

34D [B120S % YI[eaH |

(xas ‘uoiBijay ‘uIBlIQO [euoneN
‘Auigesiq ‘98y) - 1uswkojdwig

(900¢ 32V Aujenby
ay3 Japun s3ysry
uewnH g Aujenbg
10} uoissIuwo?))
wop3uny| pajiun

(961 1V sy3ry
['AID 343 JO [JASRIL
Japun UoISSIWWOoD)

Aumuaoddg
auswiAojdwy jenb3)

vsn



statutory requirements. Although this raises legitimate concerns
about ‘hardening’ categories that the policy itself hopes to render
impotent eventually, there is no easy alternative available. The
availability of evidence also allows for the possible calibration of
redressal efforts to match degrees of inequality or disadvantage.

3.7 Finally, the experience of all countries points to the imperative
to develop a wide range of policy options in order to meet context-
specific requirements. The one-size-fits-all approach has more
costs than benefits, and in the long run it is better to distribute

Lesson 4: Developing,
gathering and
publishing of evidence

is crucial. Evidence
enables calibration of the effort of redressal across a variety of policy vehicles. Of

e e (e particular importance here are indicative guidelines, incentives
degrees of inequality and other voluntary measures that non-state institutions can be
or disadvantage. encouraged to adopt. These positive incentives can be backed
by a carefully calibrated set of disincentives or costs that can be
imposed in a transparent and pre-announced manner. Contexts
where inequality redressal has been universalised — that is, treated
as an issue that society as a whole needs to be concerned about,
rather than just the state sector — are the ones where the most
innovation seems to happen.

3.8 Affirmative actionin South Africa offers an instructive model.
Like the Indian Constitution, the South African Constitution gives
the right to equality a special status with an injunction to the State
[(Article 9 (2)* & Article 36° | to ensure that special measutes
are taken to remove the effects of past societal discrimination.
Unlike India, South Africa passed two major legislations aimed at
creating equal opportunities to the disadvantaged sections, namely,
The Unemployment Equity Act, 1998 and The Promotion of
Equality & Prevention of Unfair Discrimination Act, 2000. Both
the Acts contain specific obligations on State and non-State actors
to promote equality

39 The Preamble to the Promotion of Equality & Prevention
of Unfair Discrimination Act prevents and prohibits unfair

2 Equality includes the full and equal enjoyment of all rights and freedoms.To promote the achievement of equality, legislative and
other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be
taken.

3436 (1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the
limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking
into account all relevant factors, including

a) the nature of the right; b) the importance of the purpose of the limitation;

b)  the nature and extent of the limitation;

¢) the relation between the limitation and its purpose; and

d) less restrictive means to achieve the purpose.
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the
Bill of Rights.



discrimination (Article 9) and requires the State to develop action
plans, develop codes of practice and guidelines, provide assistance,
advice and training on issues of equality, and develop appropriate
internal mechanisms to deal with complaints. All government
departments must prepare and implement equality plans, which
must include a time frame for implementation. These plans must
be submitted to the South African Human Rights Commission,
which will monitor compliance in terms of the statute. Regulations
can be passed to mandate private bodies to prepare equality
plans or abide by codes of practice and report to monitoring
bodies. The Human Rights Commission may ask for information
from the State or any person on any measures relating to the
achievement of equality, including the extent of compliance with
legislation and codes of practice and it may assist complainants’
in conducting investigations, and make recommendations to
equality courts. The Equality Courts set up under the Promotion
of Equality & Prevention of Unfair Discrimination Act, 2000
undertakes inquiries with the help of “Assessors” and give relief
to aggrieved persons.

3.10 The Employment Equity Act similarly tries to promote
equal opportunity and fair treatment in employment through:

a)  Eliminating discrimination

b)  Implementing affirmative action mechanisms to redress the
disadvantages in employment experienced by designated
groups. (Designated groups include black people including
Indians, women of all races and people with disabilities.)

Affirmative action measures include:

a)  Measures to identify and eliminate employment barriers
affecting designated groups.

b)  Measures designed to further diversity in the workplace
based on equal dignity of all people.

c)  Making reasonable accommodation for people from
designated groups to ensure equal opportunities at
workplaces for those from designated groups.

Redressal of disadvantages is the responsibility of employers for

which they have to prepare equity plans. Labour Inspectors in the

first instance monitor implementation of these plans. They may
issue compliance orders and impose fines on others.

3.1 1eis important to note that in the South African model, a
range of positive duties to promote equality is factored in seeking
long term structural changes to integrate equality goals in public
and private bodies in the matter of organization and management
of their work. Identifying and addressing areas of continued

Lesson 5:Wide
range of context-

specific policy

options are
required.

‘ ‘The government

believes that fairness
for all is the basis for
a healthy democracy,
economic prosperity
and the effective delivery
of our public services.
Equality and human rights
therefore matter to all
of us, not just those who
experience discrimination
and unfair treatment.”
Fairness for All:
A New Commission for
Equality and Human Rights,
A White Paper presented to
the Parliament of the United
Kingdom.




inequality and discrimination becomes a binding obligation and this is primarily done
through equity plans and codes of practice.

3.12 The United Kingdom is just completing a major overhaul of its equal
opportunity legislation and redressal machinery. The new Equality Act of 2006 seeks
to create a single Commission for Equality and Human Rights that will take over the
functions of three previous commissions which looked after Racial Equality, Equal
Opportunity and Disability Rights. The new Commission for Equality and Human
Rights (CEHR) will seek to encourage and support the development of a society in
which people’s achievements will not be constrained by prejudice or discrimination.
The CEHR will also work to promote and celebrate a diverse Britain. The British
example suggests a trend towards the narrowing of focus in terms of evolving an
integrated structure and norms which addresses the issue of discrimination per se.

3.13 While the CEHR in the United Kingdom has wide ranging functions and
appropriate powers, it should be noted that the CEHR has not been provided with
punitive or judicial powers. The formal structure of the CEHR has a Board led by
a Chairperson as the apex body which will run the institution. Both the Chair and
the Board members will be appointed by the government through the usual public
service commission route, but specific requirements have been laid down for the
members of the Board. These members must possess the necessary professional
skills and expertise related to the tasks of the CEHR, and while due regard is to be
given to representation of disadvantaged groups, there are no specific stipulations
regarding composition. One member is to be a disabled person, and one member
each to have detailed knowledge of Scotland and Wales. The Board will be primarily
non-executive, with the executive functions of the CEHR being conducted by a
professional CEO and other senior officials recruited through a corporate-sector type
open selection process. At the executive level, the entire emphasis is on professional
credentials and expertise. The CEHR will be funded by the government through a
grant in aid, and will be financially accountable to Parliament.

3.14 1tis noteworthy that the United Kingdom is going in for a single institution to
deal with all forms of discrimination. Among the specific arguments in favour of this
move is the conviction that overlapping and intersecting axes of discrimination need
to be considered, and that an integrated body of expertise on dealing with all kinds of
discrimination issues needs to be created. Also notable is the emphasis on a corporate
model for the executive functions of the CEHR, with the CEO and her team being
held accountable in exactly the same manner that a private corporation head would be
accountable. The British example suggests the trend towards the narrowing of focus
in terms of evolving an integrated structure and norms which address the issue of
discrimination per se. The UK model suggests that the road forward for the EOC in
India cannot be viewed as fixed and static. The dynamics between the proposed EOC
and the other Commissions, including the experience which will be gained from their
interaction and functioning may lead to an integration of functions and synergized
exercise of power, if not integration of structures in the future. Hence, multiplicity
of commissions per se is not an issue.



WHAT ISTO BE THE
MANDATE OF THE EOC?

The jurisdiction of the proposed EOC should be wide ranging in terms of social
groups and sectors but delimited in terms of domains and the nature of issues that
1t can take up. The EOC has to deal with particular groups and there are many
commmunaities that have a claim for inclusion. Yet the EOC would serve its purpose
best if its mandate is not limited at this stage to any social group, if it is open to
any citizen of India. The beneficiaries must be identified by evidence, not in an
apriori manner. The scope of the EOC should extend both to the public and the
private sector. The EOC should prioritise education and employment and shonld
entertain only group equality related cases. Thus defined, the scope of the EOC
may apparently overlap with other Commissions, yet the EOC will have its own
niche and unique role, for it would provide a service that is not currently on offer.
Parliament has the requisite power to legislate on this subject.



WHAT ISTO BETHE
MANDATE OF THE EOC!?

41 m defining the scope of the proposed EOC there is a
need to balance two kinds of considerations. On the one hand the
very idea of an Equal Opportunity Commission demands that the
commission should be able to address and redress any and every
form of inequality of opportunity, cutting across domains, groups
and sectors. On the other hand, care has to be taken to ensure that
the new Commission does not duplicate the work already being
done by pre-existing commissions and is not overwhelmed by the
number of cases that it has to address. We therefore suggest that
the jurisdiction of the EOC should be wide-ranging in terms of
the sectors and social groups, but it should be delimited in terms
of the domains as well as the nature of complaints that it can take

up.

4.2 The question of target groups for the EOC presents
a difficult choice. Discrimination — and therefore the idea of
equality/inequality of opportunity — is about particulars, not
universals. It is concerned precisely with unjustified exclusions
from principles or outcomes that are otherwise expected to be
universal. Thus, it is only in an abstract and initial sense that ‘all
citizens of India’ can avail of the EOC’s good offices. It is only
as an opportunity that the EOC is available to all — anyone can
approach it. However, the EOC will only take up matters where
some particular group appears (on prima facie evidence) to be the
victim of direct or indirect discrimination.

4.3 1n the past, a number of such particular groups who
suffer (or may suffer) from discrimination have been identified by
our polity and targeted for special initiatives by the executive, and
this process has been ratified and regulated by the judiciary. The
groups thus identified include the Scheduled Castes, the Scheduled
Tribes, Other Backward Classes, women, minorities, children,
persons with disability, the elderly, and so on. All these groups
have suffered deep rooted and systematic discrimination and thus
have legitimate claims to be addressed by the EOC. Besides, there
are some other groups, such as backward Muslims, denotified
tribes, or displaced persons who may not yet have been adequately
addressed by equality jurisprudence, but who also need priority
attention by the EOC since their deprivation and disadvantage are
substantial.



4.4 still we are of the opinion that the opportunity offered
by the setting up of the EOC must not be restricted only to SCs,
STs, OBCs, minorities, persons with disabilities or to any other
set of pre-defined groups. The EOC should in principle be open
to any person who feels disadvantaged, deprived or discriminated
against on grounds of belonging to any social group. Thus the
jurisdiction of the Commission should extend to all “deprived
groups” who have been denied or who claim to have been denied
equal opportunities. The EOC should be open to examining all
forms of inequalities barred by the Constitution. We believe that
such an approach is more sustainable in the long run and true
to the spirit of the idea of equal opportunity. Besides, freezing
the list of potential beneficiaries to some identified social groups
would hamper the Commission’s ability to respond to the newer
forms of social inequality that are emerging in our country.

4.5 This needs to be clarified. The proposed EOC is intended
to deal with inequalities of opportunity as such, not with any
particular group of already identified (or to be identified) victims
of discrimination. This does not mean that the EOC will not
entertain specific complaints or requests from such groups. It
means that every such complaint or request will be considered
on its merits regardless of the nature of the particularistic group
that is making it. In short, the scope of the Commission need
not be spelt out in terms of statements of the form ‘the EOC
is for X group’ with their implied corollary statements of the
form ‘the EOC is not for Y group’. Which particular groups
the EOC eventually takes up is a matter for it to decide; who it
is ‘for’ or ‘not for’ will thus become visible through its practice
and is not the subject of an a priori decision. However, we do
hope that the EOC will inaugurate an evidence based approach
to such questions, and that this approach will eventually become
the norm in preference to an approach based solely on identity.

4.6 We also believe that the scope of the EOC should not be
restricted to any sector of opportunities. In particular we are of
the firm opinion that the jurisdiction of this Commission should
not be limited to the public sector which occupies a small and
shrinking part of the economic opportunities in the country. The
changes in the country’s economy in the last two decades have
meant that most of the emerging and lucrative opportunities lie
in the private sector which has so far remained outside the scope
of affirmative action. Therefore we suggest that the jurisdiction
of the EOC should extend to all instrumentalities of the state, to
public enterprises and to private enterprises and institutions which
are governed by various existing labour law regulations which
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themselves are premised on constitutional provisions. Proceeding
with the argument that no enterprise whether private or public
will deliberately or intentionally practice indirect discrimination or
denial of equal opportunity, but may end up doing so unwittingly,
the codes of practice and other good practice advisories given
by the EOC should be binding on all notified establishments.
The underlying argument of state support to private enterprises
through various fiscal and financial measures which deliver
invisible subsidies in terms of costs of revenues forgone should
be used effectively to enforce compliance if the need arises.

4.7 We propose to delimit the scope and work of the EOC
by suggesting that the commission focuses its work initially on
two key domains of education and employment. The grounds
for this prioritisation are largely practical, mainly to avoid loading
the Commission with work that it may not be able to handle and
which might overlap with the legitimate sphere of action for
the executive. This is not to say that equality of opportunities is
any less significant in other key domains such as health, housing
or infrastructure but simply to recognize that employment and
education are opportunities that open the window for accessing
other opportunities and are critical to transferring inequality from
one generation to another. Having made this point, we would
suggest that these two items themselves should not be interpreted
narrowly. Employment should include access to employment
including self-employment and conditions thereof. Thus the
question of access to credit, for example, would fall squarely within
the priority area of the proposed EOC. Similarly education should
be understood to include primary, secondary, tertiary, special
education, professional and vocational, and conditions thereof.
Since this limitation is governed by practical consideration, the
Commission should be able to look into equality of opportunity
or otherwise in any domain other than education and employment
as well, if the situation so demands or if there is a specific request
from the central or a state government to this effect. In due
course it would be open to the Commission to review its priorities
and include domains other than employment and education in its
priorities for action.

4.8 Theother major limitation would be that that the EOC should
entertain only those complaints which manifest a group equality
dimension. That is to say that it should not take up an individual
grievance if it is an isolated incident and does not constitute a
systematic practice leading to deprivation and discrimination. This
limitation is necessary to save the Commission from a flood of
litigation that is pending in the Indian courts involving the Right



to Equality claims. The Commission may assume jurisdiction on
any of the above suo motu or on any complaint or representation
by an individual or a group or by reference to it by the Central or
State Government.

4.9 The scope of the EOC thus defined raises the question
of overlapping jurisdiction. As noted above there already are
many commissions that do address specific complaints of
discrimination for some disadvantaged groups. Although none
of these Commissions focus exclusively on education and
employment, these subjects are not excluded from their scope.
Thus it is inevitable that more than one institution will exercise
jurisdiction over one subject, thus opening more than one option
to any aggrieved party. In this context we need to note that such
overlap already exists between the jurisdiction of the National
Human Rights Commission and the National Commission for
Women or the National Commission for Scheduled Castes or
National Commission for Scheduled Tribes. The National Human
Rights Commission (NHRC), a statutory body set up under the
Protection of Human Rights Act 1993, has as its primary purpose,
the function of combating human rights violations. The definition
of human rights that guides the work of the NHRC is “the rights
relating to life, liberty, equality and dignity of the individual
guaranteed by the Constitution or embodied in the International
Covenants and enforceable by courts in India.” While socio-
economic rights do fall within the mandate of the NHRC as well,
the primary focus is on civil and political rights. Each of the other
commissions, whether constitutional or statutory, addresses the
needs of particular designated groups.

4.10 The Equal Opportunities Commission, it is envisaged, will
address the concerns of all deprived groups, with respect to equality
of opportunity in education, employment and other sectors in
a pro-active manner. Each of the other commissions, whether
constitutional or statutory, addresses the needs of particular
designated groups. While there may be areas of overlap with other
existing commissions, the Equal Opportunities Commission, will
take further the work of each of these commissions, and will help
in the better realisation of their objectives as well in the area of
non discrimination and equal opportunities. By this token, women,
dalits, adivasis, minorities, persons with disabilities and other
deprived and discriminated groups will be able, through remedial
action and intervention by the EOC, to combat discrimination
in specific ways. The EOC will also audit the performance of
employers and educational institutions on non discrimination
and equal opportunity on cross cutting indices and issue codes
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of good practice in different sectors — public and private — that
will make the formulation of policy and its monitoring simpler
at an institutional level. We think that the EOC’s evidence based
approach will allow it to offer a specialized service that is currently
not on offer. In the long run these different Commissions will
tend to develop a functional specialization.

4.11 Parliament has the requisite power to legislate on the
proposed EOC on the same premise on which it exercised its
power to enact the Protection of Human Rights Act 1993. Itis part
of the functions of the administration of justice, labour welfare,
education as well as economic and social planning (Items 11 A, 20,
24 and 25 of ListIIT of the Seventh Schedule of the Constitution),
and part of the wider obligations of the State under Part III &
Part IV of the Constitution. The proposed legislation providing
for the establishment of the Equal Opportunity Commission
has to be seen as an important measure being under taken by the
State, to act in furtherance of and in discharge of the obligations
under Article 38 of the Constitution. The functions that may be
discharged by the Commission relate to various other obligations
under Articles 39, 41, 42, 45, 46 & 47 of the Constitution.

Under Article 248(1) the Parliament has exclusive power to
make any law with respect to any matter not enumerated in
the Concurrent List or the State List. The entries in List III of
the 7th Schedule are not powers of legislature but only fields
of legislation. They are of an enabling character. They neither
impose any implied restrictions on the legislative power conferred
by Article 246, nor impose any other limitation. The few entries
in the Concurrent List set out above are such fields or areas which
may necessarily involve undertaking of measures for advancement
or the realization of the Directive Principles of State Policy. The
said entries can be said to collectively relate to several principles
set out in the part IV of the Constitution. Thus by a conjoined
reading of Articles 245, 246 and 248, it can be safely stated that
Parliament is competent to enact a legislation falling in the domain
of Equal Opportunities in the various walks of life.



COMPARATIVE CHART ONTHE FUNCTIONS AND
POWERS OF SOME OF THE EXISTING COMMISSIONS

Functions Powers

(9]

I. National Human Rights Commission (NHRC)
The Protection of Human Rights Act, 1993

Inquiry into complaints alleging human right violations I. The NHRC shall have the powers of a civil
Intervening in court proceedings involving human right court under the Code of Civil Procedure
violations. 1908, and in particular the following:

. Visit jails and other institutions of the State where a) Summoning and enforcing attendance of
persons have been detained. witnesses.
Review constitutional and legislative safeguards as b) Discovery and production of documents.
well as international instruments for the protection of  ¢) Receiving evidence on affidavits.
human rights. d) Requisitioning public records.

. Spread human rights literacy. e) Issuing commissions for examination of
Such other functions considered necessary for the witnesses.
protection of human rights. 2. Require person to furnish information

required by law.

3. Entry into buildings and seizure of
documents.

4. Punishment for non-compliance.

IIl. National Commission for Scheduled Castes NCSC)
Article 338 of the Constitution of India

Monitor matters relating to the safeguards provided for = I. The NCSC shall have all powers of a civil
the Scheduled Castes. court while investigating any matter.
Inquiry into specific complaints relating to deprivation 2. The NCSC is to be consulted by the Union
of rights/safeguards of SCs. and State Governments on all major policy
Participate in the planning process of socio-economic matters affecting SCs.

development of SCs.

Make recommendations for the effective
implementation of safeguards for protection and welfare
of SCs.

Such other functions for the development of SCs.

[ll. National Commission for Scheduled Tribes (NCST)
Article 338-A of the Constitution

Monitor matters relating to the safeguards provided for = The NCST has the same powers of a civil court
the Scheduled Tribes. while investigating matters.

Inquiry into specific complaints relating to deprivation

of rights/safeguards of STs.

Participate in the planning process of the socio-

economic development of STs.

Make recommendations for the effective

implementation of safeguards for protection and welfare

of STs.

Such other functions for the development of STs.

IV. National Commission for Backward Classes (NCBC)
National Commission for Backward Classes Act, 1993

Examine requests for inclusion of any class of citizens in = The Commission shall have the same powers
the Central List of Backward Classes. that have been vested in a civil court.

Hear complaints of over or under inclusion of backward

classes in the Central List.

Assist the Central Government in the revision of lists of

backward classes.




Functions Powers

V. National Commission for Minorities (NCM)
National Commission for Minorities Act, 1992

Monitor constitutional and legal safeguards for Shall have the same powers as a civil court.
minorities, and make recommendations for their

effective implementation.

Inquiry into specific complaints relating to deprivation

of rights/safeguards of minorities.

Conduct studies, research and analysis on the socio-

economic and educational development of minorities.

VI. National Commission for Women (NCW)
National Commission for Women Act, 1990

Monitor and review constitutional and legal safeguards I. The NCW has the same powers as the civil
for women, and make recommendations for their court.
effective implementation. 2. Complaints received by the NCWV are

. Take up cases of violation of constitutional and handled as follows:
legislative provisions for women. a) Investigations by the police are expedited.
Inspect jails, remand homes or any other institutions b) Disaggregated data is made available to state
where women are being kept as prisoners or otherwise. authorities to facilitate action.
Fund litigation involving large numbers of women. c) Family disputes are resolved through
Participate in the planning process of socio-economic counselling.
development of women. 3. In cases of serious crimes, the NCW
Constitute Expert Committees to deal with specific constitutes an Inquiry Committee which
issues. conducts spot enquiries, examines witnesses,

collects evidence and submits its findings
and recommendations.

VIl.Commissioner for Disabilities
Persons With Disabilities (Equal Opportunities, Protection of Rights and Full Participation) Act, 1995

Safeguard rights and facilities provided for persons with The Commissioner has the same powers as
disabilities. have been vested in a civil court.

Hear complaints pertaining to the deprivation of rights

of persons with disabilities.

Monitor utilisation of funds disbursed by the Central

Government.

VIII. National Commission for Nomadic, Semi-Nomadic & De-notified Tribes Resolution No.
12016/17/2004 — SCD (RI Cell) dated 14th March 2005 (Ministry of Social Justice and

Empowerment)
To identify programmes required for the education, I. Can devise its own procedure of working
development and health of these tribes. and may visit any part of India as and when
To specify measures to raise their living standards considered necessary.
through asset creation and self employment 2. Shall obtain such information as it considers
opportunities. necessary and relevant from Government

and public authorities.

IX. National Commission for Safai Karamcharis
The National Commission for Safai Karamcharis Act, 1993

Evaluate implementation of programmes relating to the  Power to call for information from any
social and economic rehabilitation of safai karamcharis. = Government, local or other authority.
Recommend a time bound action plan for the

elimination of inequalities in status, facilities and

opportunities.



WHAT SHOULD BE THE
FUNCTIONS OF THE EOC?

The EOC should focus on advisory, advocacy and auditing functions rather than
grievance redressal. Such an evidence-based advocacy role would involve many
functions: research and data gathering function, so as to allow identification of
beneficiaries; monitoring and auditing function, in order to assess the impact of
laws and policies; advisory and consultative function, for varions organs and levels
of government; policy intervention function, by way of varions equal opportunity
practice codes; grievance redressal function, in a limited and supportive capacity;
coordination function, in its role as an equal opportunity watchdog; promotion
and adpocacy function, aimed at shaping public opinion; and reporting and
dissemination function, including the preparation and publication of performance
reports and Status Reports on Equal Opportunity situation.



WHAT SHOULD BE THE
FUNCTIONS OF THE EOC?

5.1 Broadly speaking there are two options for thinking about
the functions of the proposed Commission. The first approach
involves thinking of the Commission as principally a grievance
redressing body like the Consumer Courts. This approach has
the merit of making the Commission immediately relevant to
many citizens as the Commission would be able to offer relief in
concrete situations. But this approach has some serious drawbacks.
One, as noted above, a focus on redressal of individual grievances
is likely to overwhelm the Commission, leading to the familiar
scenario of along queue of pending cases and little time to attend
to any long-term policy matter. This approach would also involve
making the Commission a quasi-judicial body that needs to be
placed in the judicial hierarchy. Experience of similar commissions
in other countries suggests that a focus on advisory, advocacy
and auditing functions can be far more effective in the long run
than the conventional approach of grievance redressal. In view
of these considerations, we are of the opinion that the proposed
EOC should focus primarily on policy advisory and intervention,
data gathering and dissemination and equal opportunity auditing.
We visualize a limited and secondary grievance redressal and
settlement role for the Commission.

5.2 Givenits unique role in evidence-based advocacy on behalf
of the discriminated and deprived groups, it is but natural that the
EOC should be involved in research and dissemination of data on
all forms of discrimination and denial of equal opportunities in
every sector of public activity. In the process, it has the difficult task
of creation of indices to measure inequality or discrimination in
different sectors of activity and of different sections of people. It
is this capacity to collect, evaluate and disseminate hard data which
gives the Commission the authority to intervene on behalf of the
deprived and discriminated groups. Closely related to the above
is the monitoring, overseeing and auditing function of equality-
related laws, policies, programmes and practices. Arising from the
above two, the Commission will have advisory and consultative
functions with government departments, private enterprises and
autonomous institutions in respect of equal opportunity practices
for which the EOC will evolve Equal Opportunity Practices Codes
in different sectors and regions. A policy intervention function
and a co-ordination function naturally flows from the EOC’s



development of Equal Opportunity Practices Codes. Finally, the
EOC has to have a grievance redressal function in individual cases
where groups are found discriminated against or have been denied
equal opportunities. The Commission’s overall role would thus be
to work towards ensuring the elimination of discrimination and
denial of equal opportunities in all walks of life. This would cover
many specific functions listed below. Besides, the Commission
would be required to perform such other functions as it may find
appropriate for giving complete equality of opportunities to all
sections as mandated by the Constitution.

5.3 Research and data gathering function:

One of the major functions of the EOC is to develop robust
traditions and transparent modalities for an evidence based
approach to equality of opportunity issues. The advantages
of such an approach are many - it allows for open debate and
discussion on the relevant criteria by which disadvantage,
deprivation or discrimination might be determined; it helps
distinguish different levels and intensities of such disadvantage
or deprivation; consequently, it permits the calibration of policies
to match the degree of deprivation or disadvantage; and finally, it
lays a foundation for the long term evolution of policies including
consensual criteria for groups to be brought in or phased out
of equal opportunity programmes. This function includes a
mandate:

> To investigate practices/presence of inequality of
opportunities particularly in education and employment and
propose remedial measures.

> To evaluate the attainment of equal opportunities and
the obstacles to such attainment for different groups of
people.

> To collect and disseminate information about the educational

and employment status of various social groups and the
social profile of educational institutions and public and
private organizations that offer jobs

> To create indices to measure the extent to which different
institutions or sectors offer equal opportunities to all sections
of society.

5.4 Monitoring and auditing function of equality related
laws and state policies:

An important function of the EOC is to monitor and audit laws
and policies pertaining to equality in order to assess their efficacy
and impact. In furtherance of this function, the proposed EOC
would be expected:
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) To conduct Equal Opportunity Audit in public and private
enterprises, Government departments and other institutions
and to invite their attention to shortcomings, deficiencies or
other factors affecting the equality of opportunities and to
require them to draw up action programmes for ensuring equal
opportunities.

5.5 Advisory and consultative function:

Having been empowered to collect data and evidence on the state of
equal opportunities in various organisations and establishments, the
EOC will be a storehouse of information and expertise on matters
of equal opportunity. In this capacity, it has been conferred with an
advisory and consultative role:

) To report to Government on its own or when so requested
about the laws that should be made or programmes of action
to be undertaken to eliminate the denial of equal opportunity.

) To examine enactments and proposed enactments (when so
requested by a department/ministry of the government) to
find out its impact on equality of opportunity in education or
employment and to report to the Ministry the results of such
examination.

) To interact with institutions of local government and to advise
them towards adoption of measures to eliminate discriminatory
practices leading to denial of equal opportunities at the level of
Panchayats and Municipalities.

5.6 Policy intervention function:

A crucial role that has been envisaged for the EOC is providing its
expertise to the Government in determining and shaping policies for
the promotion of equal opportunities. In this respect, it has been
entrusted with the function:

) To evolve “A Good Practices Code” based on information
already available in particular sectors, so as to encourage
voluntary compliance with practices of equal opportunity in
Government, public and private enterprises and institutions

) Toevolve “Equal Opportunity Practice Codes” for the promotion
of understanding and acceptance of equal opportunity practices
in Government, public and private enterprises and institutions.

57 Grievance redressal function:

Since the EOC does not have an adjudicative function per se, it has
been given a supportive role whereby it can make attempts to redress
grievances and prevent denial of equal opportunities in the following
ways:



» Direct the appropriate Government or authority to take action
including prosecutions or the imposition of civil sanctions or
penalties on persons in authority found to be acting in a manner
prejudicial to the equal opportunity measures suggested by the
Commission.

» Conduct public inquiries or hearings in matters of denial of
equal opportunities and to ask the party concerned to take
remedial measures within a specified period.

» To intervene, initiate and facilitate judicial proceedings in
matters involving denial of equal opportunities.

> To mediate, conciliate and settle disputes relating to the denial
of equal opportunities.

> To inquire and investigate into specific complaints of denial of
equal opportunity.

5.8 Co-ordination function in the discharge of its role as an
equal opportunity watchdog:

In order to facilitate coordination and integration of the roles of the
various commissions, and to avoid duplication with respect to their
work pertaining to equality, the EOC has been entrusted with the
following functions:

» To study the reports of other commissions at the central and
state level which have a bearing on the promotion of equality
of opportunity and strive towards an integrated approach in
policy development and programme implementation.

> To relate to and involve in its functioning various organizations,
agencies and activists who are striving for equality of opportunity
in different walks of life so as to ensure a stronger impact on

public life
5.9 Promotion and advocacy function:

An important role of the EOC is to increase public awareness of
equal opportunity through its promotion and advocacy functions in
order to facilitate participative processes. This function aims:

» To promote public awareness of and respect for equality of
opportunity.
» To undertake and support opinion making and dissemination

activities aimed at creating a culture conducive to equality of

opportunity.
5.10 Reporting and dissemination function:
The EOC has been entrusted with the duty to report, publicise

and disseminate information to provide complete transparency and
accountability in its functioning, In this regard, it has to:




Prepare annual and periodical performance reports on
equal opportunities and to seek their implementation by
appropriate authorities.

To prepare and disseminate Status Reports on the Equal
Opportunity situation in different sectors for alerting the
appropriate government and informing the beneficiary
groups.

To mobilize public opinion in favour of an equal opportunity
culture through measures found suitable and cost-effective.



WHAT POWERS WOULD
THE EOC REQUIRE?

The EOC needs the powers of a Civil Court, but not penal powers, for its
inquiries and investigations. Yet the impact and the efficacy of the EOC wonld
depend more on its ability to influence public opinion and provide credible evidence
than its legal powers. Accordingly, the proposed EOC would have the power to
annonnce Codes of Good Practice, the standard powers of a Civil Court relating
to inquiries, powers to utilize any officer or agency for its investigation, power to
provide legal assistance to complainants or engage legal counsel, power to give orders
and directions to demand information and to inspect records, and power to require
compliance of equal opportunity practice codes by taking violators to the court
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WHAT POWERS WOULD
THE EOC REQUIRE?

6.1 The proposed EOC has to be endowed with adequate
power and resources to fully discharge its functions and to
perform the difficult role set up for it. Since we do not visualize
grievance redressal to be the principal function of the EOC,
it would not require strong punitive or quasi-judicial powers.
The EOC would, however, need to be endowed with extensive
powers for its investigative, data gathering, auditing, advocacy
and advisory functions. To be able to effectively discharge all
these functions, the EOC is to be duly empowered to conduct
inquiries, call for information, institute detailed investigations,
inspect premises and records, and seek explanations from any
agency of the government or public/private enterprises. It will
have all the powers of a Civil Court to gather information through
discovery proceedings. These powers would have to be balanced
with due protections to individuals, enterprises and utilities who
may be adversely affected by its actions. However, the EOC is
not intended to be a Court and will not have penal powers. If
the situation so demands, the Commission can ask for criminal
proceedings to be initiated. Otherwise, the EOC can issue orders
and directives intended to correct policies and practices. If it
considers necessary it can mediate and get mutually satisfactory
settlements promotive of equal opportunity practices in identified
enterprises/departments.

6.2 Given the universal appeal of the idea of equality of
opportunity, the impact and efficacy of the EOC depends more on
its ability to influence public opinion and provide credible evidence
than on its legal or coercive powers. Worldwide experience with
equal opportunity struggles shows that exposure of inequitable
practices in the public domain creates formidable pressure for
their redressal. Institutions such as EOCs become powerful by
harnessing the energies and aspirations of the disadvantaged
through public dissemination of relevant information. The
mass media, social movements, civil society organisations and
the judiciary can all play a critical role in amplifying the impact
of the EOC. Needless to say this kind of ‘power’ would have
to be earned by the EOC through its non-partisan, credible and
committed actions in promoting equality of opportunity.



6.3 One way in which it is proposed to situate the EOC with
the existing Commissions is to interpret its adjudicatory powers
in a manner that once an evidence based denial of opportunity
is established, the EOC maximizes its resources by taking
tactical decisions to refer the matter to the various Commissions
already functioning for different sectors or to a court of law.
In crucial cases, it may become the complainant in a relevant
forum including judicial forums and follow up the same. Per se
adjudicatory functions and powers are not being recommended to
reduce the tendency to see the issue purely from a legal adversarial
perspective. This will protect the legitimate and much needed
space for qualitative and quantitative data based on statistical
evaluation towards understanding the problem in the context of
discrimination or denial of equal opportunity.

6.4 1n In order to bridge the gap between the enforceable/
existing norm and what ought to be enforceable benchmarks, the
EOC is being empowered to announce a Code of Good Practice
as well as a Code of Equal Opportunity Practices. Once evidence
is produced indicating indirect discrimination in the employment
practices of an enterprise, a group of enterprises or a sector as
the case may be, the enterprise is given a chance for voluntary
compliance with an adequate time frame to achieve the agreed
remedy. After the lapse of the agreed time frame, the announced
Code of Practice should itself become a fair benchmark to take
remedial action.

6.5 Powers relating to inquiries:

While inquiring into complaints, the Commission shall have all the
powers of a civil court , including the following powers:

> Summoning and enforcing the attendance of witnesses and
examining them on oath;

» Discovery and production of any document;

> Receiving evidence on affidavits;

» Requisitioning any public record or copy thereof from any
coutrt or office;

> Issuing commissions for the examination of witnesses or
documents;

The Commission shall have the power to require any person to
furnish information on such points or matters as may be useful for,
or relevant to, the subject matter of the inquiry. The Commission
can authorize any officer to enter any building or place to procure
or make a copy of any document relating to the subject matter of
the inquiry. The Commission shall be deemed to be a civil court
and when any offence as is described in Section 175, Section 178,
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Section 179 or Section 180 of the Indian Penal Code is committed in the view
or presence of the Commission, the Commission may, after recording the
facts constituting the offence and the statement of the accused as provided
for in the Code of Criminal Procedure, 1973, forward the case to a Magistrate
having jurisdiction to try the same.

6.6 Powers of investigation:

The Commission may, for the purpose of conducting any investigation
pertaining to the inquiry, utilise the services of any officer or investigation
agency of the Central Government or any State Government with the
concurrence of the Central Government or the State Government, as the case
may be.

6.7 Power to provide legal assistance

In all cases where the complainant is eligible for legal aid, the Commission can
order provision of appropriate legal aid.

In special cases, if the Commission needs professional expertise, it may appoint
amicus curiae or engage legal counsel.

6.8 Power to give Orders and Directions to Demand Information and
to Inspect Records and Premises

In addition to the powers to carry out inquiries and investigations, the
Commission should be empowered to issue orders and directions to demand
information and to inspect the premises of Government bodies, public and
private enterprises and of autonomous institutions

6.9 Power to require compliance of Equal Opportunity Practice
Codes

The Commission will have the power to recommend “Good Practices Code”
to all the enterprises and to recommend to the appropriate government, the
recognition of such enterprises which keep a consistent record of following the
prescribed codes of practices by giving such incentives as may be permissible
under the existing law.

If the Commission finds that the party against whom the complaint has been
filed has intentionally engaged in discrimination or denial of equal opportunity,
it may take any of the following courses of action — provide a copy of the
inquiry report to such party and ask it to justify such discriminatory conduct;
direct such party to refrain from carrying out such practices; ask the concerned
authority to initiate proceedings against such party; or approach the Supreme
Courtor High Court for writs or orders as appropriate. If the Commission finds
that the party has unintentionally engaged in discriminatory practices, it may
order such party to prepare an action plan which redresses such discrimination
within a time frame and comply with equal opportunity practices.



HOW WOULD THE EOC
CARRY OUT ITS MANDATE!?

Since the EOC is expected to shift the thinking on equal opportunities from the
anecdotal and reactive to a pro-active, evidence based understanding, it would need
to adopt a fresh approach and come up with innovative procedures. Generating,
collecting, processing and disseminating various kinds of data on equal opportunity
15sues — generic data, reporting data, indices and data from case studies - is going to
be the key to the success of the EOC. Bestdes, the EOC would conduct General
and Special Investigations, either in response to specific complaints or on its own.
Such inquiries would have to follow a standard, transparent, fair and time-bound
procedure. On the conclusion of the inquiry, the EOC may decide not to initiate
any action, may facilitate reconciliation or take action against non-compliant
organiations.



HOW WOULD THE EOC CARRY
OUT ITS MANDATE?

7.1  The primary imperative for the EOC is to move the
discourse on denial of equal opportunity away from anecdotal
and reactive to the realm of the measurable and verifiable, and
thus towards a proactive, evidence-based understanding of
inequality. It must be able to detect, investigate and make cogent
persuasive rulings, advisories and give directions defendable in
forums as diverse as the legislature, judiciary and executive. The
data generation function will thus be crucial to enable the EOC
to fulfil its role and will indeed place it in a preeminent position as
data provider to the informed functioning of other Commissions
and instrumentalities of the State on the equality front. The EOC,
to effectively discharge its mandate, has to utilize existing data
generating agencies and have the power to give directions for
fresh data generation to suit its road map of action.

7.2 An evidence based approach obviously presupposes
a systematic ongoing programme for generating, collecting,
processing and disseminating data. The Commission can help
enhance the compliance levels of equal opportunity in society
by publishing Equal Opportunity Status Reports in different
sectors and suggesting strategies for promoting it. The Annual
Performance Report to be submitted to Patliament is yet another
important strategy in promoting equality levels as the nation gets
an opportunity to re-examine the issue every year in relation to
governmental policies and programmes.

We anticipate that the EOC’s data gathering activities will involve
four major types of data:

A. Generic data that belps profile relevant social groups and sectors of
activity: Generic data gathering will involve coordinating with
existing institutions like the National Sample Survey Organisation
and the Census. An important and much needed initiative here
is the extension of ongoing surveys and censuses to disaggregate
existing groups or recognise emerging ones. Examples include the
collection of data on specific communities or groups (rather than
only aggregates like Scheduled Castes, Scheduled Tribes, Other
Backward Classes etc.) which would allow for disaggregation, and
identification of new groups like displaced persons. Such generic
data would provide the crucial raw material and baseline from



which insights about patterns of inequality can be discerned and
generated.

b. Reporting data deposited with the EOC via statutory rules or voluntary
norms: Reporting data would essentially result from the institution
of statutory or voluntary practices of routine reporting. Thus,
for example, all notified employers and educational institutions
could be asked to provide certain statistics on an annual basis to
the EOC, which would monitor these and take necessary follow
up action.

C. Indices and Benchmarks developed by the EOC based on the above
sources: Indices and benchmarks would be based on generic and
reported data, and could be designed to meet the requirements
of the domains in the focus of the EOC such as education or
employment. The indices would be essential to enable the EOC
to reach a reasonably quantifiable basis to define ‘groups’ which
will be the main basis of its interventions. Deprivation Index and
other such conceptual matrices could also be notified from time
to time to further an evidence based understanding of inequality
in India. It could also be incorporated into a standardised periodic
report such as a National Equal Opportunity Status Report.

d. Case studies and specific enquiries taken up suo motu or by request:
Case studies would investigate particular problems or issues as
they arise, and would be conducted as an in house enquiry by
the EOC itself, or take the form of a study involving specially
recruited academics, experts or NGOs specially invited for this
purpose.

We feel that it is neither necessary nor desirable to go into further
detail on these issues, which are best left to the EOC. The crucial
role of the EOC in institutionalising an evidence-based approach
cannot be overemphasized. It is true that collection of group-
specific data may temporarily strengthen identities that we hope to
render irrelevant in future. But this hoped-for tomorrow will only
arrive if we carefully monitor inequalities of opportunity today, and
this needs more — not less — data on groups and communities.

7.3 The Commission may either decide to take up a formal
investigation in matters of equal opportunity on its own or if it
is requested to do so by the Central or State Governments. If the
Commission is of the opinion that certain parties have engaged in
acts that are contrary to the letter or spirit of the law with respect
to equality of opportunity, it can conduct a special investigation
of the acts in question after giving notice of the holding of such
investigation to the concerned parties.
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The Commission may by issuing notice, require any person
to provide oral and written information about matters under
investigation.

7.4 Inquiry into Complaints

During the process of inquiring into complaints, the Commission
may call for information from the Central or State Governments
or any subordinate organisations or persons, that is to be provided
within a stipulated time period. It may proceed with the inquiry
on its own if the information has not been received within the
specified time period. On receipt of the information, if the
Commission is satisfied that no further inquiry is required or that
necessary action has been taken by the concerned authority, it may
discontinue with the inquiry and inform the complainant of its
decision.

75 Processing of Complaints

Once a complaint is filed by a party claiming to be aggrieved,
the Commission shall serve notice of the complaint on the
establishment/person against which the complaint has been filed.
The Commission may maintain confidentiality of the proceedings.
The Commission shall dismiss the complaint if it finds that there
are no reasonable grounds to believe that the complaint is true
or that it does not involve or reveal group discrimination. If it
finds reasonable grounds to believe that the complaint is true, it
shall attempt to address the complaint through informal dispute
settlement methods such as mediation and conciliation. It may
either proceed on its own or adopt courses of action under S. 89
of the Code of Civil Procedure. The Commission should arrive at
a decision within 90 days from the date of filing of the complaint.
If it is unable to secure an acceptable conciliation agreement, then
it may proceed to dispose of the matter according to law.

7.6 Dealing with Infringement of Equal Opportunity Practices
Code

In case of infringement of the Equal Opportunity Practices Code
by an establishment, the Commission would have to issue notice
to such establishment and carry out processes of investigation
and hearing. The burden of proving infringement would be on
the Commission. It would attempt to bring about a mediated/
conciliated settlement failing which it may issue orders within its
power such as compensation, denial of privileges, blacklisting or
civil, criminal or constitutional action in court.



WHAT SHOULD BE
THE STRUCTURE AND
ORGANISATION OF THE EOC?

The composition of the EOC needs to reflect its diverse constituencies and multiple

functional requirements. These can be met if the proposed EOC has a chairperson
and six members (at least two full time), with a tenure of five years. The members
should be selected from among experts (at least one each from law and social
science), professionals and activists, with due representation to women and other
disadvantaged groups, by a bipartisan Committee, following the model of the
selection of the members of the NHRC. The government would need to provide
the EOC with an efficient secretariat and sufficient grants. The EOC would need
to work in a transparent manner and involve various stakeholders. Five Regional
Commissions would be required to make the EOC accessible and relevant in
different regions of the country.



WHAT SHOULD BE THE STRUCTURE
AND ORGANISATION OF THE EOC!?

The proposed EOC
would need to
inspire confidence in
its professionalism
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8.1 The above mentioned functions and powers of the
proposed EOC make it clear that the new Commission would
have to be different from the existing Commissions in many
ways. The proposed EOC would need to inspire confidence in its
professionalism by functioning in a swift, efficient and transparent
manner. It would need to win the trust of two very different
groups: the disadvantaged persons, groups and their social
movements on the one hand and the various pillars of democracy
including the judiciary and the media on the other. The nature
and status of personnel of the Commission will determine its
character in this regard. As such, extreme care is required from
the government while constituting the Commission for which a
high-powered selection committee and a transparent procedure
are recommended. The EOC should be constituted in such a way
so as to be autonomous of the government of the day and be
capable of responding quickly and effectively to any challenge it
is faced with.

8.2 The Commission needs to perform a wide range of functions
that would necessitate professional expertise and functional
specialization. Besides there is a need to give representation to the
various disadvantaged groups within the Commission. This dual
requirement can be met if the Commission has seven members.
Therefore it is proposed that in the beginning the EOC shall
consist of a Chairperson and at least two full time members. The
provision of part-time membership would allow the Commission
to draw upon talent from various fields of public life including
those who are unable or unwilling to join full time service. In
due course the membership can go up if the government sets
up Regional Commissions as described below. In that case the
Chairpersons of the Regional Commissions shall be ex-officio
members of the Commission.

8.3 The usual term of three years for members of many of
the present commissions may not be adequate for doing justice
to the nature of the job in the EOC. Therefore it is proposed
that every member, full time or part time, shall hold office for a
period of five years. In order to ensure smooth functioning of the
Commission there should be a provision for filling of any vacancy
within six months.



8.4 A Commission of thekind envisaged here should comprise of
professionals or activists from fields such as education, personnel
management, trade union or similar organizations, law, public
administration, journalism and social sciences. In order to keep
this focus, it would be advisable not to confine the recruitment of
members to the three categories that usually dominate most other
Commissions: serving or retired civil servants, serving or retired
judges, and politicians. The inputs from all the three categories
mentioned above are vital but are best utilized when processed
by professionals and activists of the kind described above. The
Chairperson is to be an eminent person distinguished in public
service and possessing good understanding of the secular and
egalitarian values of the Constitution. While it should be left
free to the appointing authority to arrive at a judicious mix of
various professional skills, it is advisable that of the two full time
members at least one member each should be required to be an
expert in law and in the social sciences respectively. Given their
role in the day-to-day working of the Commission, both these
members should be full-time members.

8.5 Experience of the working of similar commissions show
that such bodies inspire more confidence among the deprived
communities if the members themselves have experienced
deprivation and have a record of working for the deprived. We
propose that at least two of the seven members shall be women.
In addition to these two women members, every effort should
be made to give representation to persons from other deprived
groups in constituting the Commission.

8.6 1In order to ensure autonomy of the Commission from the
governmentof the day,itis advisable to follow the model prescribed
under the Protection of Human Rights Act that ensures a say for
the government as well as the opposition in Parliament. Thus we
recommend that the Commissioners should be appointed from
among those recommended by a Committee consisting of:

. The Prime Minister — Chairperson

. Speaker of the House of the People — Member

. Minister in-charge of the Ministry of Minority Affairs in the
Government of India — Member

. Leader of the Opposition in the House of the People —
Member

J Leader of the Opposition in the Council of States/ —
Member

. Deputy Chairman of the Council of States — Member

. A nominee of the Chief Justice of the Supreme Court
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8.7 The Commission would require and should be provided with an efficient secretariat. The
Commission should be able to appoint such other administrative, technical and scientific staff
as it may consider necessary.

8.8 The wider acceptance of the Commission would be enhanced considerably if it functions
in a transparent manner and involves several stake holders in its working. Since the Commission
will be a public body under the Right to Information Act, the information collected by the
EOC will be in the public domain unless statutorily excluded. Fairness would require that the
information in the case under investigation may not be made public. The Commission will
also have to guard against breach of personal confidentiality. However, the legislation and the
rules should be framed in such a way so as to ensure maximum possible disclosure. The EOC
will be seriously hampered in achieving its objectives if NGOs, campaign groups, and activists
and the media cannot easily access its information for public campaigns. Thus we propose the
following measures to facilitate the participation of civil society organizations:

4. The Commission can recognize any organization such as an NGO, a Trade Union or
a movement group as its associate and provide it a special status for purposes of filing
complaints;

b. The Commission can associate any media organization or media person with its inquiries
and accept any media report as if it is a preliminary inquiry conducted by the Commission;

C. The Commission can set up Facilitation Centres to disseminate information about equal
opportunity and to help the deprived groups gain access to educational and employment
opportunities. The Commission may recognize any existing organization or institution to run
these centres.

8.9 As in the case of other Commissions, the EOC will be provided sufficient grants by
the Central Government. This provision will have to include adequate grants to allow the
Commission to carry out large-scale data gathering operations necessary for the discharge of
its functions and to hire services of consultants and experts from various fields for purposes
of preparation of its reports. The Central Government would pay such sums of money in
the form of grants to the Commission, as it deems suitable for the purposes of the Act. The
Commission would be expected to maintain proper accounts and records as prescribed by the
Central Government and the Comptroller and Auditor General of India. The annual statement
of accounts along with the audit report would be placed before each House of Parliament.

8.10 We visualize that the EOC would need to have a presence in different regions of the
country to be able to discharge its functions well. This would make the EOC more accessible,
allow it to function in local languages and specialize in issues relevant to each region. For
this purpose we recommend that the government shall set up five Regional EOCs in the
different regions of the country. The government may specify the geographical jurisdiction of
the Regional EOCs and their respective headquarters. Each Regional Commission shall have
a structure similar to the EOC. The Chairpersons of the Regional Commissions will be the
ex-officio members of the EOC. The Expert Group suggests that the Regional Commissions
should be set up after learning from the experience of the working of the EOC, within two
years of its establishment.
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PREAMBLE

Whereas the constitution of India in its Preamble promises to secure to all its citizens
EQUALITY OF STATUS AND OF OPPORTUNITY and (a) directs the State (Article 38(2) to
strive to minimize the inequalities in income, and endeavour to eliminate inequalities in status,
facilities and opportunities, not only among individuals but also amongst groups of people
residing in different areas or engaged in different vocations, (b) mandates the State (Article
41) to make effective provisions for securing the right to work, to education and to public
assistance in cases of unemployment, old age, sickness and disablement, and in other cases of
undeserved want,and (c) imposes a positive duty (Article 46) to promote with special care the
educational and economic interests of the weaker sections of the people in order to protect
them from social injustice and all forms of exploitation (emphasis added);

Whereas discrimination on grounds only of religion, race, caste, sex or place of birth is
constitutionally prohibited and equality of opportunity for all citizens in matters of public
employment is constitutionally guaranteed as part of the Right to Equality (Article 15 and
16);

Whereas as part of the fundamental right to equality, the State is empowered to make special
provisions by way of affirmative action for the advancement of any socially and educationally
backward classes of citizens (Articles 15(4) and 16(4) in tune with the positive duties stipulated
under the above mentioned Directive Principles of State Policy; and

Whereas the State is bound to ensure (Article 39-A) that the operation of the legal system
promotes justice, on a basis of equal opportunity and towards that end evolve suitable
legislation or schemes.

Be it enacted by Parliament in the Fifty Ninth year of the Republic of India as follows:




THE EQUAL OPPORTUNITY
COMMISSION ACT, 2008

An Act to promote Equality of Opportunity to all sections of people particularly the deprived
groups’ and towards that end to establish Equal Opportunity Commissions to effectively
intervene in policy development, programme implementation and public administration on
behalf of the deprived and discriminated groups and for matters related thereto:

Be it enacted by the Parliament in the fifty ninth year of the Republic of India as follows-



CHAPTER I: PRELIMINARY

(1
2)

©)

()

(d)

(e)

(f)

(g)

(h)

(i)

SHORT TITLE, EXTENT AND COMMENCEMENT

This Act may be called the Equal Opportunity Commission Act, 2008.

The Act extends to the whole of India except to the State of Jammu and
Kashmir.

The Act shall come into force immediately on receiving Presidential assent
except with reference to such provisions of the Act which the Government may
by order reserve for implementation on a later date.

DEFINITIONS

In this Act, unless the context otherwise requires —
“Act” — shall mean the Equal Opportunity Commission Act.

“Appropriate Government” means the Central, State or local government as the
case may be.

“Commission” means the Equal Opportunity Commission established under
Section 4 of this Act.

“Regional Commission” means any of the five regional Commissions established
under Section |3 of the Act.

“Good Practices Code” means the Code declared as such by the Commission
for any sector or region under Section 37 of the Act containing recommended
practices designed to avoid discrimination and provide equal opportunity to all
sections particularly the deprived groups.

“Equal Opportunity Practices Code” — means the code declared as such by the
Commission containing recommended practices of non-discriminatory character
for any sector or region under Section 38 of the Act.

“Deprived group” means a group of persons who find themselves disadvantaged
or lacking in opportunities for reasons beyond their control or suffer from
impaired ability to make good existing opportunities to access rights and
entitlements available under law or schemes of the government .

“Equality of Opportunity” means existence of conditions which would enable the
disadvantaged to overcome the disabilities in accessing rights and entitlements
like other groups, whether similarly placed or not.

“Denial of Equal Opportunity” means any action, conduct or measures resulting
in or is likely to result in discrimination or deprivation, and includes any action
taking away in any manner existing opportunities for livelihood, vocation,
occupation or employment or any other livelihood rights and entitlements.




@)

(k)

o

(m)

(n)

(0)

(P)

(a)

“Deprivation Index”

“Deprivation Index” means the formula or scheme by which the Commission
would identify the “deprived groups”. These may vary according to the sectors
and regions surveyed in relation to the equal opportunity situation. There may
be different levels of deprivation as well. The formula or scheme thus evolved
may employ indicators legally recognized in the past for determining social and
economic backwardness and may include other factors found relevant by the
Commission. It may assign weighted scores to various indicators in order to
evolve an index of deprivation, which it considers fair to all concerned. The
Deprivation Index thus worked out together with the basis of such calculation
may be notified by the Commission. It may modify it if found necessary after
proper notice.

i) “Discrimination” means any distinction, exclusion or restriction made
on the basis of sex, caste, language, religion, disability, descent, place
of birth, residence, race or any other which results in less favourable
treatment which is unjustified or has the effect of impairing or nullifying
the recognition, enjoyment or exercise of equality of opportunity, but
does not include favourable treatment given in fulfillment of constitutional
obligations towards Scheduled Castes, Scheduled Tribes, backward classes,
women and children.

ii)  Discrimination includes direct and indirect discrimination.

iii)  ‘Directdiscrimination’ occurswhenapersonintentionally or with knowledge
violates the principle of equality guaranteed by the Constitution.

iv)  Any other discrimination which has the effect of impairing or nullifying
the exercise of equality of opportunity or which results in less favourable
treatment will be deemed to be ‘indirect discrimination’.

“Equal Opportunity Practice” —means and includes steps taken for the progressive
elimination of discrimination — direct and indirect — against deprived groups, and
the creation of Policies and Practices evolved for equalisation of opportunities
in different sectors/regions.

“Equal Opportunity Audit” means a socio-legal audit of Government bodies,
public or private enterprises that may be carried out by the Commission for
the purpose of evaluating existing provisions for equal opportunities in such
enterprises or institutions.

“Group” is an aggregate of people who are identifiable in terms of shared
attributes and circumstances.

“Her” or “She” shall be deemed to include “his” or “he” as the case may be for
the purposes of this Act.

“Member” means a Member of the Commission or of the Regional Commission,
as the case may be, and includes the Chairperson;

“National Equal Opportunity Status Report” refers to a report that may be
prepared and published by the Commission in addition to the annual and
periodical reports in order to inform the state of equal opportunities in different
sectors at the national level.



(r)

(s)

(iv)

“Notification” means a notification published in the official Gazette under the
Act;

“Orders” — means orders issued by the Commission under Section 35 of the
Act.

“Prescribed” means prescribed by rules made under this Act;

“Public servant” shall have the meaning assigned to it in Section 2| of the Indian
Penal Code;

“Record” — means the official data or documents authenticated by an officer of
the Commission designated for the purpose.

“Rules” — means the rules made by the Central Government under Section 48
or rules made by the Commission under Section 49 of the Act as applicable.

INTERPRETATION

Discrimination against any citizen on grounds only of religion, race, caste, sex or
place of birth is expressly forbidden by the Constitution itself. Arbitrariness is
against the spirit of equal opportunity. There is therefore no need for a separate
anti-discrimination law to afford equal opportunity to citizens against the State
or State-sanctioned private enterprises.

The equal opportunity provisions of Part Il and Part IV of the Constitution
including the statutes enacted there under shall inform and guide the interpretation
of the provisions of the Act and the Rules.

Words and phrases used in the Act or the Rules made under it shall be construed
in the light of the general purposes of the Act and the statement of objects
and reasons appended to the Act. Any matter not directly specified by the
legislation but falling within the subject matter of the Act, shall be dealt with
through recourse to the general purposes of the Act and the principles stated
above.

Definitions of words and phrases not given in the Act may be given the meaning
provided for in the related statutes in so far as they are relevant for the effective
discharge of the functions under the Act.

The principles enunciated in relevant international conventions, covenants
or treaties acceded to by India and relating to discrimination and equality of
opportunity in so far as they have a bearing on the appreciation or understanding
of the meaning or content of the provisions of the Act or for promoting the
objects of the Act, shall be legitimate instruments in the interpretation of the
Act.

Private and autonomous enterprises which could not have carried on the
activity concerned excepting through delegation, licence or authorization by
State under the laws in force, shall be deemed to be ‘State’ for the purposes of
anti-discrimination and equal opportunity laws and the Commission will have
jurisdiction over them.




CHAPTER II: EQUAL OPPORTUNITY
COMMISSION: STRUCTURE AND
ORGANIZATION

(ii)

(iii)

(iv)

(i)

CoNsTITUTION OF THE EQuAL OPPORTUNITY COMMISSION

The Central Government shall constitute a body known as the Equal Opportunity
Commission to perform the functions assigned to it and exercise the powers
conferred upon it under the Act.

The Commission shall consist of a Chairperson, two full-time members and not
more than four part-time members.

The Chairpersons of the Regional Commissions shall be ex-officio members of
the Commission.

Two thirds of the total number of members of the Commission shall constitute
the quorum for meetings.

Provided the total number of members shall be counted as seven till the Regional
Commissions are duly constituted under the Act.

APPOINTMENT OF CHAIRPERSON AND OTHER MEMBERS

The Chairperson and Members shall be appointed by the President by warrant
under her hand and seal.

Provided that every appointment under this section shall be made after obtaining
the recommendations of a Committee consisting of:

(@) The Prime Minister — Chairperson
(b) Speaker of the House of the People — Member

(c) Minister in-charge of the Ministry of Minority Affairs in the Government of
India — Member

(d) Leader of the Opposition in the House of the People — Member
(e) Leader of the Opposition in the Council of States — Member
(f) Deputy Chairman of the Council of States — Member

(g) A Supreme Court Judge (sitting or retired) nominated by the Chief Justice
of India — Member

Provided that in constituting the Commission, every effort shall be made to give
representation to persons from deprived groups.

And provided that at least two of the seven members of the Commission shall
be women.
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And provided that one of the two full-time members is an expert in social
sciences research and public policy and the other full-time member is an expert
in constitutional law and governance.

The Chairperson is to be an eminent person distinguished in public service and
possessing a good understanding of the secular and egalitarian values of the
Constitution.

The Chairperson and Members shall not have completed 65 years of age at the
time of appointment to the Commission and shall be in good health.

REMOVAL OF CHAIRPERSON AND OTHER MEMBERS

The President may by order remove from office any Member including the
Chairperson if such Member,

(@) becomes an undischarged insolvent; or
(b) gets convicted on a criminal charge; or
(c) refuses to act or becomes incapable of acting as a member.

Provided that no person shall be removed under this clause until that person has
been given reasonable opportunity to be heard in the matter.

TERM OF OFFICE OF MEMBERS

Every member including the Chairperson shall hold office for a period of five
years.

A member may by writing and addressed to the Central Government, resign
from the office of Chairperson or, as the case may be from membership at any
time.

A vacancy in the Commission arising from removal, resignation or otherwise
shall be filled by fresh appointment not later than six months after such vacancy
arises.

MEMBER TO DISCHARGE THE CHAIRPERSON’S FUNCTIONS IN
CERTAIN CIRCUMSTANCES

In the event of the occurrence of any vacancy in the office of the Chairperson by
reason of her death, resignation or otherwise, the President may, by notification,
authorise one of the Members to act as the Chairperson until the appointment
of a new Chairperson to fill such vacancy.

When the Chairperson is unable to discharge her functions owing to absence
on leave or otherwise, one of the Members as the President may, by notification,
authorise on her behalf, shall discharge the functions of the Chairperson until
the Chairperson resumes her duties.




9.

CONDITIONS OF SERVICE OF MEMBERS

The salaries and allowances payable to, and other terms and conditions of service of
the Members shall be such as may be prescribed.

Provided that neither the salary and allowances nor the other terms and conditions of
service of a Member shall be varied to her disadvantage after her appointment.

10.

VACANCIES NOT TO INVALIDATE THE PROCEEDINGS

No act or proceedings of the Commission shall be questioned or shall be invalidated
merely on the ground of existence of any vacancy or defect in the constitution of the
Commission.

@)
(ii)
(iii)

(ii)

(i)

PROCEDURE TO BE REGULATED BY THE COMMISSION

The Commission shall meet at such time and place as it may decide.
The Commission shall regulate its own procedure.

All orders and decisions of the Commission shall be authenticated by such
officer that it may designate in this behalf.

. OFFICERS AND OTHER STAFF OF THE COMMISSION

The Central Government shall make available to the Commission such other
officers as may be necessary for the effective functioning of the Commission.

Subject to such rules as may be made by the Central Government in this behalf,
the Commission may appoint such other administrative, technical and scientific
staff as it may consider necessary.

The salaries, allowances and conditions of service of the officers and other staff
appointed under sub-section (i) shall be such as may be prescribed.



CHAPTER III: REGIONAL EQUAL
OPPORTUNITY COMMISSIONS

3.

(i)

(ii)

(i)

(i

EsTABLISHMENT OF REGIONAL COMMISSIONS

The Central Government shall establish not later than 2 years after the
establishment of the Commission, five Regional Commissions in consultation
with the Commission to perform the functions assigned to it under the Act.

The Regional Commissions shall consist of a Chairperson, two full-time Members
and not more than four part-time Members.

. APPOINTMENT OF CHAIRPERSON AND OTHER MEMBERS

The Chairperson and other Members shall be appointed by the President by
warrant under her hand and seal.

Provided that every appointment under this sub-section shall be made after
obtaining the recommendations of a Committee consisting of:

(@ The Prime Minister — Chairperson
(b) Speaker of the House of the People — Member

(c) Minister in-charge of the Ministry of Minority Affairs in the Government of
India — Member

(d) Leader of the Opposition in the House of the People — Member
(e) Leader of the Opposition in the Council of States — Member
() Deputy Chairman of the Council of States — Member

(g) A Supreme Court Judge (sitting or retired) nominated by the Chief Justice
of India — Member

Provided that in constituting the Regional Commission, every effort shall be
made to give representation to persons from deprived groups and persons
settled in the region.

And provided that at least two of the seven members of the regional Commission
shall be women.

And provided that one of the two full-time members is an expert in social
sciences research and public policy and the other full-time Member an expert in
Constitutional law and governance.

The Chairperson is to be an eminent person distinguished in public service
and possessing good understanding of secular and egalitarian values of the
Constitution.




(iii)

()

(i

(i)
(ii)

(iii)

(i)

(ii)

8.

The Chairperson and Members shall not have completed 62 years of age at the
time of appointment to the regional commission and shall be in good health.

. ReEMovAL oF CHAIRPERSON AND MEMBERS

The President may by order remove from office any Member including the
Chairperson if such Member,

(@) becomes an undischarged insolvent; or
(b) gets convicted on a criminal charge by a Competent Court; or
(c) refuses to act or becomes incapable of acting as a member.

Provided that no person shall be removed under this clause until that person has
been given reasonable opportunity to be heard in the matter.

. TERM OF OFFICE OF MEMBERS

Every member shall hold office for a period of five years.

A member including the Chairperson may by writing and addressed to the
Central Government, resign from the office of Chairperson or, as the case may
be, from membership at any time.

A vacancy arising from removal, resignation or otherwise shall be filled by fresh
appointment not later than six months after such vacancy arises.

MEMBER TO DISCHARGE THE CHAIRPERSON’S FUNCTIONS IN
CERTAIN CIRCUMSTANCES

In the event of the occurrence of any vacancy in the office of the Chairperson by
reason of her death, resignation or otherwise, the President may, by notification,
authorise one of the members to act as the Chairperson until the appointment
of a new Chairperson to fill such vacancy.

When the Chairperson is unable to discharge her functions owing to absence
on leave or otherwise, one of the Members as the President may, by notification,
authorise on her behalf, shall discharge the functions of the Chairperson until
the Chairperson resumes her duties.

CONDITIONS OF SERVICE OF MEMBERS

The salaries and allowances payable to, and other terms and conditions of service of
the members shall be such as may be prescribed. Provided that neither the salary and
allowances nor the other terms and conditions of service of a Member shall be varied
to her disadvantage after her appointment.
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VACANCIES NOT TO INVALIDATE THE PROCEEDINGS

No act or proceedings of the Regional Commission shall be questioned or shall
be invalidated merely on the ground of existence of any vacancy or defect in the
constitution of such Commission.

20.

(ii)

(iii)

PROCEDURE TO BE REGULATED BY THE REGIONAL COMMISSIONS

The Regional Commission shall meet at such time and place in the region as it
may decide.

The Regional Commission shall regulate its own procedure subject to the
directions of the National Commission.

All orders and decisions of the Regional Commission shall be authenticated by
such officer that it may designate in this behalf.

. OFFICERS AND OTHER STAFF OF THE REGIONAL COMMISSIONS

The Central Government shall make available to the Regional Commission such
other officers as may be necessary for the effective functioning of the Regional
Commission.

Subject to such rules as may be made by the Central Government in this behalf,
the Regional Commission may appoint such other administrative, technical and
scientific staff as it may consider necessary.

The salaries, allowances and conditions of service of the officers and other staff
appointed under sub-section (ii) shall be such as may be prescribed.




CHAPTER IV: JURISDICTION;,
FUNCTIONS AND POWERS

22. JURISDICTION

(i)

(ii)

(iii)

23.

(@)

(b)

The jurisdiction of the Commission extends to all “deprived groups” who
have been denied or who claim to have been denied equal opportunities by
government, public and private bodies, and in particular with reference to:

(@) Access to employment including self-employment and conditions thereof.

(b)  Access to education including primary,secondary, tertiary,special education,
professional and vocational, and conditions thereof.

(c) Such other areas which the appropriate Government may decide and
request the Commission to include in its jurisdiction.

The Commission may assume jurisdiction on any of the above suo motu or on
any complaint or representation by an individual or a group or by reference to it
by the Central or State Government or a statutory body under government or
by a competent Court seized of the matter.

Provided in the case of a complaint from an individual the complaint manifests
a group dimension, that is to say that it is not an isolated incident affecting
one individual and is a practice that may constitute discrimination or denial of
equality of opportunity.

The jurisdiction of the Regional Commissions shall extend to such groups and
areas as may be assigned to them by the Commission.

FUNCTIONS

Deprived groups are entitled to seek remedial action from the appropriate
government and it is the function of the Commission to assist such groups in
securing equal opportunities through suitable schemes or legislation.

The specific functions of the Commission inter alia, include the following:

(i)  To work towards ensuring the elimination of all forms of discrimination
and denial of equal opportunities in all walks of life.

(i) To investigate practices/presence of inequality of opportunities particularly
in education and employment and propose remedial measures.

(i) To evaluate the attainment of equal opportunities and the obstacles to
such attainment for different groups of people.

(iv) To inquire and investigate into specific complaints of denial of equal
opportunity.

(v)  To mediate, conciliate and settle disputes relating to discrimination and the



(vi)

(vii)

(viii)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

denial of equal opportunities in any establishment or enterprise, whether
public or private.

To intervene, initiate and support judicial proceedings wherever found
appropriate in matters involving discrimination or denial of equal
opportunities.

Conduct public inquiries or hearings in matters of denial of equal
opportunities and to ask the party concerned to take remedial measures
within a specified period.

To conduct Equal Opportunity Audit in public and private enterprises,
Government departments and other institutions and to invite their attention
to shortcomings, deficiencies or other factors affecting the equality of
opportunities and to require them to draw up action programmes for
ensuring equal opportunities.

To undertake research, collection of data,information and materials relating
to deprived groups either by itself or through the census or any other
accredited source (public or private) and engage in its dissemination so
as to promote an evidence based understanding of the equal opportunity
situation in different sectors.

To evolve “equal opportunity practice codes” for the promotion
of understanding and acceptance of equal opportunity practices in
Government, public and private enterprises and institutions.

To report to the Government on its own or when so requested, as to the
laws that should be made or programmes of action to be undertaken to
promote equal opportunity for weaker sections generally and deprived
groups in particular.

To examine enactments and proposed enactments (when so requested
by a department/ministry of the government) to find out its impact on
equality of opportunity in education or employment and to report to the
Ministry the results of such examination.

To direct the appropriate Government or authority to take action including
prosecutions or the imposition of civil sanctions or penalties on persons
in authority found to be acting in a manner prejudicial to the orders and
directives made by the Commission.

To study the reports of other commissions at the central and state level
which have a bearing on the promotion of equality of opportunity and
strive towards an integrated approach on promotion of equality in policy
development and programme implementation.

To interact with institutions of local government and to advise them
towards adoption of measures to eliminate discriminatory practices
leading to denial of equal opportunities at the level of Panchayats and
Municipalities.

To prepare annual and periodical performance reports and the National
Equal Opportunity Status Report if and when considered necessary.

(xvii) To perform such other functions as it may find appropriate for giving
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complete equality of opportunities to all sections of people as mandated
by the Directive Principles of State Policy in Part IV of the Constitution.

xviii) Any other matters which are incidental and ancillary to the above functions,
Y Y
and which will facilitate the discharge of such functions.

The functions of the regional Commissions shall be as may be prescribed by the
Commission within the framework stipulated in clause (b) above.

24. POWERS RELATING TO INQUIRIES

(i)

(ii)

(iii)

(iv)

While inquiring into complaints under the Act, the Commission shall have all the
powers of a civil court trying a suit under the Code of Civil Procedure, 1908, and
in particular enjoy the following powers, namely;

a)  summoning and enforcing the attendance of witnesses and examining them
on oath;

b)  discovery and production of any document;

c) receiving evidence on affidavits;

d)  requisitioning any public record or copy thereof from any court or office;
e) issuing commissions for the examination of witnesses or documents;

f) any other matter which may be prescribed.

The Commission shall have the power to require any person, subject to any
privilege which may be claimed by that person under any law for the time being
in force, to furnish information on such points or matters as, in the opinion of
the Commission, may be useful for, or relevant to, the subject matter of the
inquiry and any person so required shall be deemed to be legally bound to
furnish such information within the meaning of Section 176 and Section 177 of
the Indian Penal Code.

The Commission or any other officer, not below the rank of a Gazetted Officer,
specially authorised in this behalf by the Commission may enter any building or
place where the Commission has reason to believe that any document relating
to the subject matter of the inquiry may be found, and may procure any such
document or take extracts or copies there from subject to the provisions of
Section 100 of the Code of Criminal Procedure, 1973, in so far as it may be
applicable.

The Commission shall be deemed to be a civil court and when any offence
as is described in Section 175, Section 178, Section 179 or Section 180 of the
Indian Penal Code is committed in the view or presence of the Commission,
the Commission may, after recording the facts constituting the offence and the
statement of the accused as provided for in the Code of Criminal Procedure,
1973, forward the case to a Magistrate having jurisdiction to try the same and
the Magistrate to whom any such case is forwarded shall proceed to hear the
complaint against the accused as if the case has been forwarded to him under
Section 346 of the Code of Criminal Procedure, 1973.



25.

(ii)

(iii)

(iv)

(v)

26.

(ii)

27.

POWERS OF INVESTIGATION

The Commission may, for the purpose of conducting any investigation pertaining
to the inquiry, utilise the services of any officer or investigation agency of the
Central Government or any State Government with the concurrence of the
Central Government or the State Government, as the case may be.

For the purpose of investigating into any matter pertaining to the inquiry, any
officer or agency whose services are utilised under sub-section (i) may, subject
to the direction and control of the Commission.

(@) summon and enforce the attendance of any person and examine him;
(b) require the discovery and production of any document; and
(c) requisition any public record or copy thereof from any office.

The provisions of Section 28 of the Act shall apply in relation to any statement
made by a person before any officer or agency whose services are utilized under
sub-section (i) as they apply in relation to any statement made by a person in the
course of giving evidence before the Commission.

The officer or agency whose services are utilised under sub-section (i) shall
investigate into any matter pertaining to the inquiry and submit a report thereon
to the Commission within such period as may be specified by the Commission
in this behalf.

The Commission shall satisfy itself about the correctness of the facts stated and
the conclusion, if any, arrived at in the report submitted to it under sub-section
(iii) and for this purpose, the Commission may make such inquiry (including
the examination of the person or persons who conducted or assisted in the
investigation) as it thinks fit.

POWER TO PROVIDE LEGAL ASSISTANCE

In all cases where the complainant is eligible for legal aid, the Commission can
order provision of appropriate legal aid as available under the Legal Services
Authority Act 1987.

In special cases, if the Commission so desires to have professional expertise to
assist in its proceedings, it may appoint amicus curiae or engage legal counsel on
such terms as it deems fit.

Powers To DEMAND INFORMATION AND TO INSPECT RECORDS
AND PREMISES

In addition to the powers to carry out inquiries and investigations under Sections
24 and 25, the Commission is empowered to issue orders and directions to demand
information and to inspect the premises of Government bodies, public and private
enterprises and of autonomous institutions to facilitate the discharge of its functions
under Section 23.



28. STATEMENTS MADE BEFORE THE COMMISSION ARE PROTECTED

No statement made by a person in the course of giving evidence before the Commission

shall subject her to, or be used against her in any civil or criminal proceeding, except a

prosecution for giving false evidence by such statement:

Provided that the statement —

(@) is made in reply to the question which she is required by the Commission to
answer; or

(b) is relevant to the subject matter of the inquiry.

29. PERSONS LIKELY TO BE PREJUDICIALLY AFFECTED TO BE HEARD

If, at any stage of the inquiry, the Commission-
(a) considers it necessary to inquire into the conduct of any person; or

(b) is of the opinion that the reputation of any person is likely to be prejudicially
affected by the inquiry;

it shall give to that person a reasonable opportunity of being heard in the inquiry
and to produce evidence in his defence.

Provided that nothing in this section shall apply where the credit of a witness is
being impeached.



CHAPTER V: PROCEDURE FOR
INVESTIGATION, INQUIRY AND
REVIEW

30. GENERAL AND SPECIAL (NAMED PERSON OR ENTITY)
INVESTIGATIONS

(1) (@) The Commission may suo motu decide to conduct a formal investigation
in matters of equal opportunity for the purpose of any of its functions
under Section 23.

(b) The Commission shall conduct a formal investigation in matters relating
to equal opportunities if requested to do so by the Central or State
Governments.

(c) The terms of reference for the investigation shall be drawn up by the
Commission or, if the Commission is required by the Central or State
Government to conduct the investigation, by the appropriate Government
after consulting the Commission.

(d) The Commission shall give notice of the holding of the general investigation,
but if the investigation is confined to the activities of certain persons, then
the Commission shall give notice to such persons.

(¢)  Where the Commission is of the opinion that certain persons have engaged
or are engaging in acts that are contrary to the object of the Act, it can
conduct a special investigation and shall:

i) inform that person of its opinion and of its proposal to investigate
the acts in question; and

ii)  offer her an opportunity of making oral or written representations;
and a person so named who avails of the opportunity of making oral
representations may be represented by Counsel or by some other
person of her choice

() The Commission may at any time decide to stop or suspend investigations
under this section. In case of investigations directed by the Central or
State Governments, then any decision to stop or suspend investigations
may be done in consultation with the appropriate Government.

(g) For the purposes of an investigation under the Act, the Commission may:

i) Nominate one or more commissioners to conduct the investigation
on its behalf; and

ii)  Authorise the commissioner to exercise such of its functions in
relation to the investigation as it may determine.

(h) The Commission or, if the Commission were required by the Central
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31.

or State Government to conduct the investigation, the appropriate
Government, after consulting the Commission may from time to time
revise the terms of reference.

For the purposes of an investigation under sub section (1), the Commission by a
notice in the prescribed form served on her in the prescribed manner:

(@) may require any person to attend at such time and place as is specified in
the notice and give oral information about, and produce all documents in
her possession or control relating to, any matter specified in the notice.

(b) If a person fails to comply with a notice served on him under clause (a) or
the Commission has reasonable cause to believe that she intends not to
comply with it, the Commission may apply to an appropriate authority for
an order requiring her to comply with it.

INQUIRY INTO COMPLAINTS

The Commission while inquiring into the complaints of discrimination or denial of
equal opportunity may-

(i)

call for information or report from the Central Government or any State
Government or any other person or organisation subordinate thereto within
such time as may be specified by it;

Provided that

(i

32.

(ii)

(i)

(@) if the information or report is not received within the time stipulated by
the Commission, it may proceed to inquire into the complaint on its own;

(b) if, on receipt of information or report, the Commission is satisfied either
that no further inquiry is required or that the required action has been
initiated or taken by the concerned Government or authority, it may not
proceed with the complaint and inform the complainant accordingly;

without prejudice to anything contained in clause (i), if it considers necessary,
having regard to the nature of the complaint, the Commission may initiate an
inquiry.

ProCESSING OF COMPLAINTS

Whenever a complaint is filed by or on behalf of a group claiming to be aggrieved
alleging denial of equal opportunity, the Commission shall serve a notice of the
complaint (including the date, place and circumstances of the alleged unlawful
employment practice) on such employer or educational institution within 30
days from the date of filing of the complaint.

Complaints shall be in writing under oath or affirmation and shall contain such
information and be in such form as may be prescribed by the Commission.

The Commission may maintain confidentiality of the proceedings as it deems
fit.



(iv)

(vii)

(viii)

33.
(i)

(i

34.

While investigating a complaint, the Commission may make written requests
for information, interview people, review documents and as needed, visit the
premises where the alleged discrimination occurred.

If the Commission determines after such investigation that there is no reasonable
cause to believe that the complaint is true, or that the complaint does not reveal
group discrimination, it shall dismiss the complaint and immediately notify the
person and the respondent of its decision.

If the Commission determines that there is reasonable cause to believe that the
complaint is true, it shall endeavour to eliminate any such alleged discriminatory
practice by informal methods of mediation and conciliation.

The Commission shall make its determination on reasonable cause not later
than 90 days from the filing of the complaint.

If within 90 days after a complaint has been filed with the Commission, it has
been unable to secure a conciliation agreement that is acceptable, it may proceed
to dispose of the matter according to law.

If the Commission decides to intervene for conciliatory settlements, it may
either do so by itself or adopt such courses of action as prescribed under S. 89
of the Code of Civil Procedure.

Where the Commission carries out conciliation by itself, and the respondent
does not abide by the conciliatory settlements, the Commission may proceed
to enforce such settlements according to law including imposition of costs and
penalties.

PusLic PARTICIPATION AND CiviL SOCIETY INVOLVEMENT

The Commission can recognize any Civil Society organization found credible
to act as its partner in the discharge of its functions and authorize it to file
complaints after verifying facts. In this regard it may accept a media report for
initiating action in appropriate cases.

The Commission may set up Facilitation Centres involving respectable Members
of the locality to disseminate equal opportunity and non-discrimination norms
and standards or recognize existing organizations for this purpose.

DISCLOSURE OF INFORMATION

No information given to the Commission by any person in connection with an
investigation shall be disclosed by the Commission, except:

a)  on the order of any court
b)  with the informant’s consent

c) in the form of a summary or other general statement published by the
Commission which does not identify the informant or any other person
to whom the information relates.




d) in a report of the investigation published by the Commission or made
available for inspection.

e) to the Commissioners, additional Commissioners or employees of the
Commission, or, so far as may be necessary for the proper performance of
the functions of the Commission, to other persons.

f)  for the purpose of any judicial proceedings under this Act to which the
Commission is a party.

(i)  In preparing any report for publication or for inspection, the Commission shall
exclude, so far as is consistent with its duties and the object of the report,
any matter which relates to the private affairs of any individual or the business
interests of any person where the publication of that matter might, in the opinion
of the Commission, prejudicially affect that individual or person.

35. REVIEW OF PROPOSED LEGISLATIONS AND SCHEMES

The Commission may suo motu or on request by any person or groups aggrieved,
take up for consideration any legislative proposal or scheme of the Central or State
Government which has or is likely to have an adverse impact on equal opportunities
for some groups and if it finds necessary, propose to the appropriate Government
such measures which, in the opinion of the Commission will promote equality of
opportunity in matters covered by such legislation or scheme.



CHAPTER VI: ORDERS, DIRECTIVES
AND THEIR ENFORCEMENT

36.

(1

)

37.

ACTIONS TO ENFORCE COMPLIANCE OF ORDERS:

If the Commission finds that the party against whom a complaint has been made
has intentionally engaged in or is continuing to engage in, discriminatory practices
and denial of equal opportunity, it may:

a)  provide a copy of the inquiry report to such party or her representative
asking her to explain or justify the conduct found to be discriminatory;

b)  enjoin such party to refrain from engaging in such practices and order
appropriate action which it may deem suitable;

c¢) it may recommend to the concerned Government or authority the
initiation of appropriate proceedings as the Commission may deem fit
against the party or parties;

d)  approach the Supreme Court or the High Court concerned seeking such
directions, orders or writs as that Court may deem necessary;

e) The Commission shall publish its inquiry report together with the
comments of the concerned Government or authority, if any, as well as the
action taken or proposed to be taken by the concerned Government or
authority on the recommendations of the Commission.

If the Commission finds that the party against whom the complaint has been
made unintentionally and without knowledge engaged in discriminatory
practices, it may make, inter alia, one of the following orders as it considers just
and equitable:

(@) Require such party to:

(i) propose an adequate action plan within a specified period with a
view to attaining equal opportunities in her enterprise;

(i) once an action plan proposed by her has become final, to take action
thereunder within a specified period;

(b) An order requiring the party to compensate costs.

COMMISSION TO EMPLOY INCENTIVES TO PROMOTE EQUAL
OPPORTUNITY PRACTICES

It shall be the endeavour of the Commission to make equal opportunity and non-
discrimination a normal practice of every enterprise as envisaged by the Constitution
not only in public services but also in the non-state sector as well. For this, the
Commission may adopt a two-fold approach of incentives and disincentives factored



into an Equal Opportunity Practices Code prepared sector-wise or, if necessary, sub-
sector wise in activities taken up by the Commission.

38. Goob PracTices CobpeE AND VOLUNTARY COMPLIANCE

(@)

(b)

39.

(@)

(b)

(d)

“A Good Practices Code” is what the Commission may issue with information
already available in particular sectors, supported or verified by such inquiries/
investigations/consultations it might wish to conduct before issuing such codes
so that the parties likely to be affected may have notice of it.

“A Good Practices Code” shall apply to all enterprises in the relevant sectors; it
might involve not only obligations of good practice as prescribed, but also duty
to document and notify such information as prescribed by the Commission.

The compliance with good practices under the Code will remain entirely voluntary
and enterprises may be obliged to explain in their submission/explanation why
they are not able to comply with all or any of them.

On the basis of such experiential evidence, the Commission may revise the
“Good Practices Code” for particular sectors, if found necessary.

It is open to the Commission to recommend to the appropriate government
to recognize such enterprises which keep a consistent record of following the
prescribed codes of practice by giving such incentives as may be permissible
under the existing law.

EquaL OprporTUNITY PrACTICES CODE:

Within two years after the establishment of the Commission, the Commission
shall formulate and notify “Equal Opportunity Practices Code” in as many
sectors as possible after analyzing data, looking at the experience gained in
implementing the Good Practices Codes and after consulting the stakeholders
involved, particularly the appropriate State/Central Government.

“The Equal Opportunity Practices Code” is binding law in the same way as the
“Standing Orders” are binding on establishments under the Industrial Disputes
Act, though the methods of its enforcement in case of violation will be as
prescribed under the Act/Rules.

It shall be the duty of every enterprise identified in the Equal Opportunity
Practices Code to organize its affairs within two years of notification of such
a code in such manner as it thinks fit to fully conform to the provisions of
the Equal Opportunity Practices Code. During this grace period if it finds any
practical problems, the Commission’s advice may be extended to overcome
them if sought by any enterprise. The consequences of infringement of the Code
will follow only after the two year grace period.

On the basis of experiential evidence gathered or research conducted during
the above two year period, if the Commission thinks it necessary to revise and
notify the “Equal Opportunity Practices Code” it may do so in such sectors as it
deem:s fit.



40. DEALING WITH INFRINGEMENT OF EQUAL OPPORTUNITY PRACTICES

CobDE

Infringement of the Code after the grace period by any enterprise may invite one or
more of the following consequences:

(i)

(i

(iii)

A notice will be issued to the defaulting enterprise and after due hearing and
investigation, the Commission may issue such orders within its power which
include compensation, denial of privileges, blacklisting or a civil, criminal or
constitutional action in Court.

In all such proceedings the burden of proving infringement shall vest in the
Commission

Before passing the orders under (i) above, it may ask a duly authorized officer
to try and conciliate/mediate a settlement under such conditions which the
Commission may decide.

Recommend to the Governments as well as Public and Private authorities
to impose such sanctions so that the enterprise may not find it socially and
economically viable to be in public activities without conforming to Constitutional
requirements of equality.

In any proceedings under the Act before a Court or tribunal, the Equal
Opportunity Practices Code issued under this section shall be admissible in
evidence and if such court or tribunal finds it relevant to any question before it,
it shall be open to the court or tribunal to decide such question accordingly.

4|. FINALITY OF ORDERS OF THE COMMISSION

(i)

(ii)

(iii)

No proceedings calling into question any directions, recommendations, orders,
guidelines or others of the Commission may be initiated in any court after three
months have elapsed from the date on which the party concerned has received
the same from the commission.

If the court is satisfied that the party concerned was prevented by sufficient
cause from approaching the court within the said period of three months, it
may grant time upto another month to challenge the orders, directions or
recommendations but not thereafter.

On the expiry of the time for approaching the court as aforesaid, if any application
to any court has been made and has been refused, the orders, directions or
recommendations of the commission shall become enforceable according to
lawv.



CHAPTER VII:
FINANCE, ACCOUNTS AND AUDIT

42. GRANTS BY THE CENTRAL GOVERNMENT

(i)  The Central Government shall after due appropriation made by Parliament by
law in this behalf, pay to the Commission by way of grants such sums of money as
the Central Government may find appropriate for being utilised for the purposes
of the Act.

(i)  The Commission may spend such sums as it decides appropriate for performing
the functions under this Act, and such sums shall be treated as expenditure
payable out of the grants referred to in sub-section ().

43. ACCOUNTS AND ITS MAINTENANCE

The Commission shall maintain proper accounts and other relevant records and
prepare an annual statement of accounts in such form as may be prescribed by the
Central Government in consultation with the Comptroller and Auditor-General of
India.

44, AupIiT oF ACCOUNTS AND FoLLow UP;

(i)  The Accounts of the Commission shall be audited by the Comptroller and
Auditor-General at such intervals as may be specified by her and any expenditure
incurred in connection with such audit shall be payable by the Commission to
the Comptroller and Auditor-General.

(i) The Comptroller and Auditor-General or any person appointed by her in
connection with the audit of the accounts of the Commission shall have the
same rights, privileges and the authority in connection with such audit as the
Comptroller and Auditor-General generally has in connection with the audit
of Government accounts and, in particular, shall have the right to demand the
production of books, accounts, connected vouchers and other documents and
papers and to inspect any of the offices of the Commission.

(i) The accounts of the Commission as certified by the Comptroller and Auditor-
General or any other person appointed by her in this behalf, together with the
audit report thereon shall be forwarded only to the Central Government by the
Commission and the Central Government shall cause the audit report to be laid
as soon as it may be after it is received before each House of Parliament.



CHAPTER VIII:
ANNUAL AND SPECIAL REPORTS

45. ANNUAL PERFORMANCE AND AUDIT REPORT

(i)

(ii)

The Commission shall present a comprehensive report on its working to
Parliament annually along with the audited statement of accounts.

Provided that if the Commission deems it necessary, it may submit other reports
to Parliament on issues of relevance to equality of opportunity for deprived
groups.

The annual and periodical reports put out by the Commission shall contain
detailed analysis of the state of equal opportunity in identified sectors which
the Commission would have taken up during the period identifying areas where
policy changes or governmental action would be necessary.




CHAPTER IX:
MISCELLANEOUS PROVISIONS

46. PROTECTION OF ACTION TAKEN IN GOOD FAITH

No suit or other legal proceeding shall lie against the Central Government, State
Government, Commission, the Regional Commission or any member thereof or any
person acting under the direction either of the Central Government,State Government,
Commission or the Regional Commission in respect of anything which is done in good
faith or intended to be done in pursuance of this Act or of any rules or any order made
there under or in respect of the publication by or under the authority of the Central
Government, State Government, Commission or the Regional Commission of any
report or other proceedings.

47. MEMBERS AND OFFICERS TO BE PUBLIC SERVANTS

Every Member of the Commission, Regional Commission and every officer appointed
or authorised by the Commission or the Regional Commission to exercise functions
under the Act shall be deemed to be a public servant within the meaning of Section
21 of the Indian Penal Code.

48. Power oF CENTRAL GOVERNMENT TO MAKE RULES

(i) The Central Government may, by notification, make rules to carry out the
provisions of this Act.

(i)  In particular and without prejudice to the generality of the foregoing power, such
rules may provide for all or any of the following matters namely:

(@) the salaries and allowances and other terms and conditions of service of the
Members under Sections 9 and 18;

(b) the conditions subject to which other administrative, technical and scientific staff
may be appointed by the Commission and the salaries and allowances of officers
and other staff under sections 12 and 21;

(c) the form in which the annual statement of accounts is to be prepared by the
Commission under Section 38;

(d) the maintenance of accounts under Section 43;and

(e) any other matter which has to be, or may be, prescribed at the level of the
Central Government.

(i) Every rule made under this Act shall be laid before each House of Parliament
within a total period of hundred days. If both Houses agree on any modifications
to the rule or agree that the rule should not be made, the rule shall thereafter have
effect only in such modified form or not have any effect, as the case may be.



49.

(ii)

Power ofF THE COMMISSION TO MAKE RULES

The Commission is empowered to make such rules and regulations as it may
deem necessary for the effective implementation of the Act.

All such rules made by the Commission may be sent to the appropriate
Government, and if the Government concerned suggests any changes, the
Commission shall consider them for incorporation.




STATEMENT OF OBJECTS AND
REASONS

Equality is not only a guaranteed fundamental right but is one of the cherished values of
the Freedom Movement. Equality has many dimensions, some integral to civil liberties and
non-arbitrary behaviour, while others concern to equal opportunity to access resources
and exercise freedom of choice. Largely speaking, one set of equality rights relate to
equality before law and non-discrimination based on caste, religion etc.,and the other talks
about developing a level playing field through affirmative action in favour of disadvantaged
groups. The Indian Constitution provides for both these dimensions of equality, some
through the guaranteed rights in Articles 14 to 18 of Part Il and others through Directive
Principles for State action in Part IV. Unless every person is provided equal opportunity
to access public assets and sharing of fruits of development, disparities will grow taking
away even the existing capacity of already impoverished persons to avail of opportunities
provided by development. It is in this context, an Equal Opportunity Commission is found
necessary to ensure inclusive growth fulfilling the goals of social justice incorporated in
the Directives Principles.

It is noticed that even after 60 years of freedom, persons belonging to the lowest strata of
society are over-represented in low-paying, unskilled occupations while very few of them are
found in highly paid professional jobs despite the reservations already granted in education
and employment. Discriminatory practices reportedly continue to exist in education,
employment, housing and other areas where women, dalits, tribals, disabled persons,
minorities and other “deprived sections” are sometimes denied of equal opportunity.
They are handicapped to seek remedies because of insufficient data available in the public
domain about equality status in different sectors of society and of the economy. It is
this data deficit and consequent disempowerment that the proposed Equal Opportunity
Commission is expected to address. The Commission by gathering facts and undertaking
investigation in sectors where discrimination is pronounced will endeavour to remedy
the problem through appropriate interventions and evidence-based advocacy on behalf
of deprived groups. It will have the power to negotiate and settle at the enterprise level,
to initiate legal action if practices are not corrected within reasonable time, to prescribe
equal opportunity practices and to recommend incentives and disincentives to promote
the objectives of equal opportunity for the deprived in public services and resources.

The functions of the proposed Commission are not specifically in the domain of any of the
existing Commissions though some of them share common objectives. In some countries,
the Commission on Human Rights and Equal Opportunity is a joint one. The size and
complexity of issues in a vast country like India would warrant specialized agencies to
promote the Constitutional goals particularly on behalf of deprived and disadvantaged
sections of people. This is the mandate of the Constitution and the State has positive
obligations in this regard. It is this obligation as explained in the Preamble to the Bill that
is intended to be addressed by the Equal Opportunity Commission. While individual
discrimination is remedied at the level of the Supreme Court and High Courts, there is
no effective method to address group discrimination and denial of equal opportunity to
disadvantaged sections. The Equal Opportunity Commission will take up such issues on
behalf of the disadvantaged sections for remedial action initially in the areas of education
and employment and eventually in other sectors as well.



rity Affairs,

inistry of M

Paryavaran Bhavan, CGO Complex, Lodhi Road, New Delhi |10 003

llustrations by: Subachan Yadav



	front.pdf
	prelims7march.pdf
	layout7march.pdf
	bill7march.pdf
	back.pdf

